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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. 8. C. 1946 
ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws admini- 
stered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions re- 
ported, table of statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U.S. Government Printing Office, Washington 25, D.C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 2850) 


In re GREAT WESTERN DISTRIBUTORS, INC., NATHANIEL E. HEss, 
CHARLES S. BORDEN, THOMAS F. HAYNES, AND HARTLEY L. 
HARRIS. CEA Doc. No. 48. Decided July 13, 1951. 


Stay of Prior Order—Correction Notice 


Order of June 20, 1951, stayed pending the outcome of an appeal filed by 
respondents in the above-entitled proceeding. Also in the decision and 
order of June 20, 1951, on the last line of page 40, the word “this” 
is changed to the word “thus” and on page 63, line 1, there are 
inserted the words “future delivery on or subject to the rules of any 
board of” immediately after the word “for.” 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


On July 18, 1951, a telegram was received from respondent’s 
attorney to the effect that the decision and order entered in this 
proceeding on June 20, 1951, have been appealed to the United 
States Court of Appeals for the Seventh Circuit and that the 
court entered a stay order pending judicial review. While await- 
ing official confirmation, it is considered advisable to enter our 
own stay order immediately so that the contract markets may be 
informed adequately prior to July 20, 1951, which was the day 
upon which the suspensions of trading privileges would other- 
wise commence. Accordingly, the order of June 20, 1951, sus- 
pending the trading privileges of Great Western Food Distrib- 
utors, Inc., Nathaniel E. Hess, and Charles S. Borden is stayed 
pending the outcome of the appeal. 

Two minor typographical errors in the decision and order of 
June 20 are hereby corrected. On the last line of page 40, the 
word “this” is changed to the word “thus” and on page 63, line 1, 
there are inserted the words “future delivery on or subject to the 
rules of any board of” immediately after the word “for.” 


965 
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(No. 2851) 


In re GREAT WESTERN DISTRIBUTORS, INC., NATHANIEL E. HEss, 
CHARLES S. BORDEN, THOMAS F. HAYNES, AND HARTLEY L. 
HARRIS. CEA Doc. No. 48. Decided July 17, 1951. 


Notice of Stay Order 


Order of June 20, 1951, stayed by the United States Court of Appeals for 
the Seventh Circuit pending final disposition of an appeal filed by 
respondents in the above entitled proceeding. 


Decision by Thomas J. Flavin, Judicial Officer 


NOTICE OF STAY ORDER 


On July 12, 1951, the United States Court of Appeals for the 
Seventh Circuit entered an order staying the order entered in 
this proceeding on June 20, 1951, pending final disposition of an 
appeal filed in The Great Western Food Distributors, Inc., 
Nathaniel EF. Hess and Charles S. Borden, Petitioners, vs. Charles 
F. Brannan, Secretary of Agriculture, and Thomas J. Flavin, 
Judicial Officer by Appointment of the Secretary of Agriculture, 
Respondents, Cause No. 10449. A copy hereof shall be sent to 
each contract market by registered mail. 


(No. 2852) 


In re CLOVER PACKING COMPANY, INC. P&S Doc. No. 1982. De- 
cided July 10, 1951. 


Dismissal—Consent of Parties 


Upon motion filed by complainant’s attorney requesting that the proceeding 
be dismissed, without prejudice, because the evidence developed at the 
hearings did not warrant further action in the premises, and there 
being no objection to the motion, the proceeding is accordingly dis- 
missed. 

Mr. James A. O'Donnell for Production and Marketing Administration. 
Mr. Meyer Schiff, of New York, New York, for respondent. Mr. John J. 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PROCEEDING 


Pursuant to a complaint of the Livestock Branch filed under 
Section 202(a) of the Packers and Stockyards Act, 1921, as 
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amended, (7 U.S.C. 192(a)) against the Clover Packing Com- 
pany, Inc., a hearing was held in New York, New York, on 
April 19, 1951, at which considerable testimony was taken, pro 
and con, bearing upon the charge that the respondent, a packer 
doing business in the City of New York, had engaged in an 
unfair, unjustly discriminatory or deceptive practice or device, 
in violation of the provisions of the Act. Specifically, the com- 
plaint charged that on or about July 10, 1950, the respondent 
authorized Morris Hertz, an order buyer and dealer at St. Joseph, 
Missouri, to purchase one carload of cows and bulls on a com- 
mission basis and, after receiving and accepting such livestock, 
refused to pay the full purchase price therefor. On June 11, 1951, 
the complainant, by its attorney, filed a motion requesting that 
the proceeding be dismissed, without prejudice, because the 
evidence developed at the hearing did not warrant further action 
in the premises. There being no objection to the motion, the 
request is granted and the proceeding is dismissed without 
prejudice. 


(No. 2853) 


In re WESTERN BEEF COMPANY, INC. P&S Doc. No. 1961. Decided 
July 10, 1951. 


Dismissal—Consent of Parties 


Same as 10 A.D. 966, ante. 


Mr. James A. O’Donnell for Production and Marketing Administration. 
Western Beef Company, Inc., of Bronx, New York, respondent pro se. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PROCEEDING 


Pursuant to a complaint of the Livestock Branch filed under 
Section 202(a) of the Packers and Stockyards Act, 1921, as 
amended, (7 U.S.C. 192(a) ) against the Western Beef Company, 
Inc., a hearing was held in New York, New York, on April 20, 
1951, at which considerable testimony was taken, pro and con, 
bearing upon the charge that the respondent, a packer doing 
business in the City of New York, had engaged in an unfair, 
unjustly discriminatory or deceptive practice or device, in viola- 
tion of the provisions of the Act. Specifically, the complaint 
charged that during July 1950, the respondent authorized Morris 
Hertz, an order buyer and dealer at St. Joseph, Missouri, to 
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purchase a quantity of mixed livestock on a commission basis 
and, after receiving and accepting such livestock, refused to pay 
the full purchase price therefor. On June 6, 1951, the complainant, 
by its attorney, filed a motion requesting that the proceeding be 
dismissed, without prejudice, because the evidence developed at 
the hearing did not warrant further action in the premises. 
There being no objection to the motion, the request is granted 
and the proceeding is dismissed without prejudice. 


(No. 2854) 


GEORGE CALL (BENKELMAN SALES COMPANY, ASSIGNEE) v. 
WINTER LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 1911. 
Decided July 13, 1951. 


Stay of Prior Order 
The prior order of June 26, 1951, is stayed pending action on the petition 
for reconsideration of the prior order. 


Mr. Lawrence Thulemeyer of Thulemeyer & Stewart, of La Junta, Colorado, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


STAY ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the respondent has filed 
a petition to reconsider the decision and order entered June 26, 
1951, in favor of the complainant. 

Pending action. on the petition to reconsider, the order of 
June 26, 1951, is stayed. 


(No. 2855) 


HAINES CITY CITRUS GROWERS ASSOCIATION v. ROBINSON AND 
GENTILE. PACA Doc. No. 5461. Decided July 12, 1951. 


Evidence—Brokers Memorandum of Sale 


Where the parties are in disagreement as to the terms of the contract, and 
where complainant’s version of the contract appears in the Brokers 
Memorandum of Sale, the presence of these terms in the memorandum 
of sale and respondent’s failure to object to their presence is some 
evidence that these terms were agreed upon by the parties. 
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F.0O.B. Sale—Suitable Shipping Condition 


In an f.o.b. sale the shipper is required to deliver produce to the carrier 
in suitable shipping condition, that is, in a condition which, if the ship- 
ment is handled under normal transportation service and conditions, 
will assure delivery without abormal deterioration at the destination 
specified in the contract. 


Tangerines—Decay—Softness 


Decay in tangerines ranging from 2 to 6 percent, averaging 4 percent, is 
not sufficient deterioration to indicate lack of suitable shipping condition 
in an f.o.b. shipping point transaction in view of the fact that a toler- 
ance of 3 percent decay is allowed by U.S. Standards for tangerines 
in delivered sales. Nor is the condition 2 to 10 percent, averaging 
6 percent soft and puffy fruit, in the month of February, sufficient 
damage to warrant the conclusion that the tangerines are abnormally 
soft and puffy. 


Warranties—Definition of Terms 


The terms “carry well,” “arrive in good shape” and “a nice car of fruit” 
are not descriptive of an exact standard and have no special meaning 
in the trade. In addition, these terms were used by complainant in 
describing past experience with other cars and other areas, and were 
not used as a representation or warranty as to the particular car 
that was to be shipped to respondent. 


Haines City Citrus Growers Association, of Haines City, Florida, com- 
plainant pro se. Messrs. Reisman, Schanzer, Kister & Freed, of Buffalo, 
New York, for respondent. Mr. Herbert L. Perlman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed October 5, 1950, complainant alleges 
that it sold respondent a carload of U.S. No. 1 tangerines, f.o.b. 
shipping point; that tangerines of the kind and quality con- 
tracted for were shipped to and rejected by the respondent; that 
complainant resold the tangerines for $481.45 less than the con- 
tract price to respondent; and that no part of the $481.45 loss 
has been paid by respondent. 

A copy of the formal complaint was served upon respondent 
by registered mail on November 11, 1950, together with a copy 
of the report of investigation prepared by the Regulatory Division 
of the Fruit and Vegetable Branch. A copy of the report of in- 
vestigation was also served upon complainant by registered mail 
on November 11, 1950. On January 3, 1951, respondent filed an 
answer which denied that the contract specified an f.o.b. shipping 
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point transaction, and alleged that the complainant did not 
deliver tangerines of the kind or quality specified in the contract. 
The answer contained a counterclaim for $1,307.50, alleged to be 
the loss of profits sustained by respondent due to complainant’s 
failure to deliver tangerines in accordance with the contract. 
A copy of the answer and counterclaim was served upon com- 
plainant by registered mail on January 8, 1951. Complainant 
filed a reply and an amended reply to the counterclaim on January 
15 and 19, 1951, respectively, which were served upon respondent 
by registered mail on January 18 and 24, 1951, respectively. 
The reply to the counterclaim reaffirmed the original complaint 
and alleged that the respondent failed to establish that it suffered 
any loss. 


Since the complaint is not for reparation in excess of $500, 
and as respondent’s counterclaim was not filed within nine months 
after the cause of action accrued, the issues are submitted under 
the shortened procedure provided for in § 47.20 of the rules of 
practice (7 CFR 47.20). Complainant requested that the com- 
plaint and exhibits attached thereto be considered as the opening 
statement of facts and respondent requested that the answer and 
counterclaim be considered as the answering statement. 


FINDINGS OF FACT 


1. Complainant, Haines City Citrus Growers Association, is an 
incorporated cooperative association whose Post Office address 
is Box 337, Haines City, Florida. At the time of the transaction 
involved herein, complainant was licensed under the act. 


2. Respondent is a partnership composed of William Robinson 
and John Gentile, doing business as Robinson and Gentile, whose 
Post Office address is 136 Niagara Frontier Food Terminal, 
Buffalo, New York. At the time of the transaction involved 
herein respondent was licensed under the act. 


3. On or about February 13, 1950, in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of one carload, or 855 boxes, of Hilltop 
brand Florida tangerines, U.S. No. 1, for a total price of $1,685, 
f.o.b. Florida shipping point. Said contract was negotiated by 
General Distributors, Inc., a broker located at Buffalo, New York, 
who acted in negotiating such sale as agent for both parties. 


4. On February 16, 1951, complainant shipped 855 boxes of 
tangerines meeting contract specifications which were contained 
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in car WFE 71009 and which arrived at Buffalo, New York, on 
February 21, 1951. 


5. The tangerines were found to be firm and U.S. No. 1 on 
shipping point inspection on February 15-16, 1951. The carload 
of tangerines was not inspected on arrival on February 21, 1951, 
due to low temperature, and was not Federally inspected until 
February 23, 1951, when the Federal inspector found the con- 
dition of the tangerines to be as follows: 


“Most stock firm, many fairly firm, ranging from 2 to 10% 
averaging 6% soft and puffy. Decay ranges from 2 to 6%, 
averaging 4%, chiefly Blue Mold Rot, mostly in initial 
stage.” 


6. Respondent rejected the shipment on February 23, 1951, 
after receiving the results of the destination inspection quoted 
above. The tangerines were resold promptly at Buffalo, New York, 
for a net amount of $1,203.55. Demand has been made upon 
respondent for payment of $481.45, which represents the dif- 
ference between the invoice price of $1,685 and the net proceeds 
of the resale, but no part of the same has been paid. 


7. Complaint was filed within nine months after the cause of 
action accrued. Respondent’s counterclaim was not filed within 
nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent, in its answer, alleged that it did not purchase the 
carload of tangerines as U.S. No. 1, f.o.b. Haines City, Florida; 
that the descriptive wording “U.S. one” and “F.O.B. Shipping 
Point” contained in the broker’s memorandum of sale were in- 
serted therein without the knowledge or authority of respondent 
and contrary to the prior negotiations conducted between the 
complainant and respondent; and that the tangerines were to be 
“of a quality to carry well to Buffalo and even points beyond, to 
arrive in good shape and to be a nice car of fruit.” 

The broker’s memorandum of sale contained the following 
provision: 


“Unless the seller or the buyer makes immediate objection 
upon receipt of his copy of this Standard Memorandum of 
Sale showing that contract was made contrary to authority 
given the broker, he shall be conclusively presumed to agree 
that the terms of sale as set forth herein are fully correctly 
stated.” 
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There is no evidence in the record to indicate any objection by 
respondent, at the time of the transaction involved herein, to 
the terms U.S. No. 1, f.o.b. shipping point, contained in the 
memorandum of sale. The presence of these terms in the memo- 
randum of sale, and respondent’s failure to object to their 
presence is some evidence that these terms were agreed upon 
by the parties. As respondent has not introduced sufficient evi- 
dence to overcome this inference, it is our conclusion that the 
agreement between the parties provided for a U.S. 1, f.o.b. ship- 
ping point transaction, and respondent is bound thereby. Jesse 
Martin v. Salyer Produce Co., PACA Docket No. 218, S. 374; 
Dewitt C. McCotter and Son v. Art Purse and Son, PACA Docket 
No. 2518, S. 1698. 


In an f.o.b. sale the shipper is required to deliver produce to the 
carrier in suitable shipping condition, that is, in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract (7 CFR 
46.24(i), (j) ). There is no evidence of abnormal transportation 
service and conditions. As a result, the issue is whether the 
deterioration of the tangerines upon arrival in Buffalo, New York, 
on February 21, 1950, was abnormal. Decay ranging from 2 to 6 
percent, averaging 4 percent, is not sufficient deterioration to 
indicate lack of suitable shipping condition in view of the fact 
that a tolerance of 3 percent decay is allowed by U.S. Standards 
for Tangerines (7 CFR 51.416) in delivered sales. This is 
especially true as the February 23, 1950, inspection which was 
made two days after arrival was limited to the upper two layers 
of the load, and as decay in citrus fruit may be heavier in the 
upper portion of a-car than in the lower portion. L. Mazcy, Inc., 
v. Harry Scaffer, PACA Docket No. 2721, S. 1851. This conclu- 
sion is confirmed by a second destination inspection on February 
24, 1950, of 480 crates of tangerines remaining in the car at the 
time, made on complainant’s behalf, which found an average of 
only 2 percent Blue Mold Rot in the initial stage. Nor was the 
condition shown on the first inspection, 2 to 10 percent, averaging 
6 percent soft and puffy fruit, in the month of February, sufficient 
damage to warrant the conclusion that the tangerines were ab- 
normally soft and puffy. This conclusion is not altered by the 
second inspection, made three days after arrival, which showed 
8 to approximately 15 percent, averaging 10 percent soft fruit. 
Upon all the evidence submitted, we find that the tangerines 
shipped by complainant were in suitable shipping condition, and 
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that respondent’s rejection of the car was without reasonable 
cause and in violation of section 2 of the act. 

The February 13, 1950, teletype conversation between the 
parties in which the words “carry well,” “arrive in good shape,” 
and “a nice car of fruit’? appear does not alter this conelusion. 
Such vague and general words as “carry well,” “good shape” and 
“nice car of fruit” are not descriptive of an exact standard, and 
have no special meaning in the trade. It cannot be said that the 
tangerines were so deteriorated on arrival at Buffalo, New York, 
on February 21, 1950, as not to be in good shape or a nice car of 
fruit in an f.o.b. shipping point transaction. In addition, these 
terms were used by complainant in describing past experience 
with other cars and other areas, and were not used as a repre- 
sentation or warranty as to the particular car that was to be 
shipped to respondent. 

The resale of the rejected tangerines was promptly and properly 
made. Reparation should be awarded complainant in the amount 
of $481.45, with interest, which is the difference between the 
contract price and the net amount realized on resale. The facts 
should be published. 

Respondent’s counterclaim should be dismissed for lack of 
jurisdiction. The counterclaim was not filed within nine months 
after the alleged cause of action accrued. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation $481.45, with interest thereon 
at the rate of 5 percent per annum from March 1, 1950, until paid. 

The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 2856) 


A. BERTOLLA & SONS v. FORREST PRODUCE COMPANY. PACA Doc. 
No. 5551. Decided July 18, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold and delivered to respondent a truck- 
load of potatoes and the latter failed to pay the purchase price, and 
where respondent failed to file an answer, it is held, that respondent’s 
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failure to file an answer constitutes an admission of the facts alleged 
in the complaint and its failure to pay the contract price is in violation 
of the act, for which reparation should be awarded complainant. 


A. Bertolla & Sons, of Loxley, Alabama, complainant pro se. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.). Informal 
complaint was received June 23, 1950. Formal complaint was 
filed April 23, 1951, alleging that complainant sold and delivered 
a truckload of potatoes to respondent on May 24, 1950, but 
respondent has failed to pay the agreed purchase price. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant on May 4, 1951. On the same day copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent has 
not filed an answer although he was granted an extension of 
time in which to do so. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Angelo F. Ber- 
tolla, Alec S. Bertolla, Rudolph F. Bertolla, and John P. Bertolla, 
doing business as A. Bertolla & Sons, whose post office address 
is Loxley, Alabama. 


2. Respondent is an individual, Thomas Woodrow Forrest, 
trading as the Forrest Poduce Company, whose address is Post 
Office Box 115, Goulds, Florida. At the time of the transaction 
complained of herein respondent was licensed under the act. 


3. On or about May 24, 1950, in the course of interstate com- 
merce, complainant sold to respondent a truckload of 110 bags 
of U.S. No. 1 Washed Triumphs “Dixie Shield” brand Irish 
potatoes, at the agreed price of $2.60 per bag, or $286 for the 
truckload, f.o.b. Loxley, Alabama. 
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4. On the date of sale respondent accepted delivery of the 
potatoes, which met contract requirements, for transportation in 
respondent’s truck to Memphis, Tennessee. 


5. On May 24, 1950, respondent gave complainant a check in 
the amount of $286, drawn on the North Memphis Branch of 
the Union Planters National Bank & Trust Company, Memphis, 
Tennessee. Respondent subsequently stopped payment on this 
check and it was returned by the bank unpaid. 


6. Respondent has not paid complainant the purchase price 
of $286 or any part thereof. 


7. Informal complaint was filed on June 23, 1950, which was 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c) ). 


The record discloses that on or about May 24, 1950, complain- 
ant sold to respondent a truckload of 110 bags of U.S. No. 1 
Washed Triumphs “Dixie Shield” brand Irish potatoes, at the 
agreed price of $2.60 per bag, or $286 for the load, f.o.b. Loxley, 
Alabama. The potatoes were officially inspected on May 24, 1950, 
and certified as U.S. No. 1. Respondent accepted delivery of the 
potatoes for shipment in its own truck to Memphis, Tennessee. 
Respondent gave complainant a check for the agreed purchase 
price of the potatoes on the day the sale was negotiated, but 
stopped payment on the check and has paid complainant nothing 
for the potatoes. 

Respondent’s failure to pay promptly the full purchase price 
for the potatoes is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $286, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $286, with interest thereon 
at the rate of 5 percent per annum from June 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 2857) 


JONES AND COMPANY v. HAZLETON BANANA COMPANY. PACA 
Doc. No. 5547. Decided July 18, 1951. 


Failure to Pay Purchase Price—Default 


Where respondent purchased a truckload of bananas, after inspection, from 
complainant’s assignor, took delivery of the bananas and gave its check 
for the full purchase price, but subsequently stopped payment on the 
check, and where respondent failed to file an answer to the complaint, 
it is held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint and a waiver of oral 
hearing, and its failure to pay the contract price, plus protest charges 
on the check, is in violation of the act, for which reparation should be 
awarded complainant. 


Jones and Company, of New York, New York, complainant pro se. Mr. John 
T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


Team arene arn 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by compiainant as assignor of Banana Sales, Incor- 
porated, of New York, New York, for the recovery of the con- 
tract purchase price of 210 stems of bananas purchased from 
Banana Sales, Incorporated, on August 9, 1950, by respondent. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent by registered mail on 
May 19, 1951. A copy of the report of investigation was likewise 
served upon complainant’s assignor on April 26, 1951. 

At the time of the service of the complaint, respondent was 
notified in writing that an answer to the formal complaint should 
be filed within 20 days thereafter and that failure to file an 
answer would constitute a waiver of hearing and would be deemed 
an admission of the allegations of the complaint. Respondent, 
however, failed to file an answer and the issuance of an order 
is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Milton Jones, 
Walter S. Siedman and David L. Holzman, trading as Jones and 
Company, whose address is 9 East 40th Street, New York 16, 
New York, 
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2. Respondent is an individual, David Soma, trading as Hazle- 
ton Banana Company, whose present address is c/o Bloomsburg 
Banana Company, Bloomsburg, Pennsylvania. At the time of the 
transaction complained of herein respondent was engaged in 
business at 136 West Chestnut Street, Hazleton, Pennsylvania, 
and was licensed under the act. 


3. On or about August 9, 1950, in the course of interstate 
commerce, Banana Sales, Incorporated, 30 Vesey Street, New 
York, New York, contracted to sell and respondent, after in- 
spection, contracted to purchase 210 stems of green bananas 
weighing 12,430 pounds at $6.50 per 100 pounds, or $807.95 for 
the bananas, f.o.b. New York, New York. On the date of sale 
respondent accepted delivery of the bananas, had them loaded 
on a truck, and shipped them to respondent’s place of business 
at 136 West Chestnut Street, Hazleton, Pennsylvania. 


4. On September 22, 1950, respondent drew a check on the 
Traders Bank & Trust Company of Hazleton, Pennsylvania, in 
the sum of $807.95, payable to the order of Banana Sales, In- 
corporated, but payment was stopped on this check and Banana 
Sales, Incorporated, was charged with a protest fee of $2.20 and 
postage of 4 cents. 


5. On August 9, 1950, Banana Sales, Incorporated, assigned 
its claim under the contract stated in Finding of Fact number 3 
to complainant. 


6. Respondent has not paid complainant or Banana Sales, In- 
corporated, any part of the $810.19 (contract price of $807.95 
plus charges of $2.24) due in connection with the transaction. 


7. Informal complaint was received October 11, 1950, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing, as provided in the rules of practice 
(7 CFR 47.8(c) ). 

The facts thus admitted are that Banana Sales, Incorporated, 
sold a truckload of 210 stems of bananas to respondent for 
$807.95; that respondent purchased the bananas after inspection 
and accepted delivery of them; that respondent subsequently 
issued a check to Banana Sales, Incorporated, but payment on 
the check was stopped, resulting in protest charges of $2.24; 
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that Banana Sales, Incorporated, assigned its claim against re- 
spondent to complainant; and that respondent has made no 
payment to complainant or complainant’s assignor under the 
contract. Respondent’s failure to make full payment promptly is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the sum of $810.19, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall 
. pay to complainant, as reparation, $810.19, with interest thereon 
at the rate of 5 percent per annum from September 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 2858) 


THE SCHUMAN COMPANY v. SYRACUSE FRUIT COMPANY, INC. 
PACA Doc. No. 5388. Decided July 18, 1951. 


Failure to Pay Purchase Price—Delivered Sale of Rolling Car— 
Warranties—Representations 


Where complainant sold to respondent a carload of carrots on a delivered 
basis, representing that the carrots had graded U.S. No. 1 at shipping 
point, and that the car had been en route six days, which representations 
were true, and complainant diverted the car to Chicago, examined its 
contents, and reported its condition to respondent, which report respond- 
ent approved, it is held, that complainant did not warrant the carrots 
to be of any particular grade or quality on arrival and, at most, there 
was merely an implied warranty of merchantability upon delivery, and 
that complainant is entitled to an award of reparation in the amount 
of the agreed purchase price. 


Evidence—Inspection Made Six Days after Arrival— 
Failure to Prove Unmerchantable Condition 


Where the carload of carrots arrived on a Saturday morning, and on the 
following Monday and Tuesday prevailing temperatures were too 
low to permit inspection or unloading, but unloading was started on 
Wednesday, an inspection made on Friday is not reliable evidence of 
condition on arrival six days previous, and the damage revealed by 
such inspection does not establish that the carrots were unmerchantable 
on arrival. 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Alfred F. 
Spagnolo, of Syracuse, New York, for respondent. Mr. Webster P. Max- 
son, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted to recover the purchase price of a carload of carrots 
sold and delivered by complainant to respondent in February 
1950. Informal complaint was filed with the Chicago office of the 
Regulatory Division, Fruit and Vegetable Branch, on March 7, 
1950. Formal complaint was filed on June 5, 1950. A copy of the 
formal complaint together with a copy of the Department’s report 
of investigation was served on respondent on June 29, 1950. On 
the same day complainant’s attorney received a copy of the report 
of investigation. 

Respondent filed an answer on July 18, 1950, admitting the 
contract as alleged, but denying any liability. Respondent alleges 
that the carrots delivered were in such a deteriorated condition 
at destination that only $369.65 could be realized from the sale 
of the merchantable ones and the balance were dumped. 

Since neither party requested an oral hearing, the issues are 
determined under the shortened procedure provided by section 
47.20 of the rules of practice (7 CFR 47.20). 


FINDINGS OF FACT 


1. Complainant, The Schuman Company, is a corporation whose 
address is 1425 South Racine Avenue, Chicago 8, Illinois. 


2. Respondent, Syracuse Fruit Company, Inc., is a corporation 
whose address is 2100 Park Avenue, Syracuse, New York. Re- 
spondent was licensed under the act at the time of the transaction 
involved herein. 


3. On or about February 13, 1950, complainant, in the course 
of interstate commerce, contracted to sell to respondent one car- 
load of carrots consisting of 320 crates, 6-dozen size, ‘“Bob’s Best” 
brand, shipped from Edcouch, Texas, on February 7, 1950, and 
graded U.S. No. 1 at shipping point, then on track at St. Louis, 
Missouri, for $3.75 per crate, delivered, or a total price of $1,200 
less freight charges of $517.77, or a net amount of $682.23. 
Respondent agreed to purchase the shipment only on condition 
that it was found to be of good quality and in good condition 

























980 PERISHABLE AGR. COMMOD. ACT, 1930 
Cite as 10 A.D. 978 


when it arrived at Chicago, Illinois. Complainant agreed to divert 
the shipment to itself at Chicago, examine it there, and report 
to respondent the result of its examination before diverting the 
car to respondent at Syracuse, New York. 


4, By telegram to respondent transmitted at 2:50 p.m., Feb- 
ruary 13, 1950, complainant confirmed the transaction as follows: 


“CONFIRM DUE CHICAGO WEDNESDAY ART 15071 
CARROTS SHIPPED TEXAS 7TH. 320-6s. BOB’S BEST 
BRAND CARROTS, GRADED USONE AT SHIPPING 
POINT. INVOICING YOU BASIS 3.75 DELIVERED. WILL 
INSPECT ON ARRIVAL AND CALL YOU GIVING YOU 
DETAIL INSPECTION. THANKS” 


5. On February 13, 1950, complainant ordered car ART 15071 
diverted from St. Louis, Missouri, to itself at Chicago, Illinois. 
The carrots contained in car ART 15071, shipped from Edcouch, 
Texas, on February 7, 1950, were inspected and officially certified 
as grading U.S. No. 1 at shipping point. 


6. Car ART 15071 arrived at Chicago, Illinois, on February 15, 
1950. The carrots were there examined by complainant and re- 
ported to respondent to be of good quality and in good condition. 
Respondent ordered the car diverted to itself at Syracuse. 


7. At approximately 8:50 a.m., February 16, 1950, complain- 
ant ordered the car diverted to respondent at Syracuse. 


8. Car ART 15071 arrived at Syracuse, New York, at 4 a.m., 
Saturday, February 18, 1950. Respondent was notified of arrival 
at 11 a.m., and the car was placed on respondent’s siding at 
4 p.m., that afternoon. No examination was made of the contents 
of the car at that time. 


9. Official U.S. Weather Bureau reports for the week following 
the arrival of the shipment at destination indicate the following 
temperatures at Syracuse, New York: 


Low High 
Saturday, February 18, 195 30° 37° 
Sunday = i 5 37 
Monday = ed —12 5 
Tuesday - aC —13 9 
Wednesday * _ 9 20 
Thursday “ _—. * 20 30 
Friday “ 24 CS 15 41 


10. On February 22, 1950, respondent examined a few crates 
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in the doorway of the car and found them to be in satisfactory 
condition. 


11. On February 23, 1950, more than half of the carload was 
placed in respondent’s warehouse or distributed to its customers. 


12. At approximately 10:30 a.m., February 24, 1950, respond- 
ent requested official inspection of that portion of the load re- 
maining in the car. Official inspection, made at 10:45 a.m., that 
date, revealed that the 144 crates remaining in the car were in 
the following condition: 


“Approximately 90% of tops are affected with decay chiefly 
Bacterial Soft Rot in all stages, remainder tops are water- 
soaked, discolored and matted. Roots are generally firm, average 
approximately 10% show soft Cony, Watery Soft Rot or 
Bacterial Soft Rot.” 


13. At 11:11 am., February 24, 1950, respondent sent the 
following telegram to complainant: 


“CAR CARROTS ART 15071 CERTAINLY TURNED OUT 
TO BE FINE CAR OF JUNK. DOORWAY AND EACH SIDE 
ABOUT 150 CRATES OK BUT BALANCE OF CAR JUST 
PLAIN JUNK. JUST SIMPLY CANNOT STAY OUT OF 
TROUBLE WHEN GETTING MERCHANDISE FROM YOU.” 


14. Respondent has since failed and refused to pay any part of 
the purchase price under the contract of sale. 


15. Formal complaint was filed within 9 months after the cause 
of action accrued. 
CONCLUSIONS 


On February 13, 1950, the date of the negotiations between 
the parties for the sale by complainant to respondent of the 
carload of carrots involved in this dispute, the shipment had al- 
ready been en route 6 days. The car left shipping point, Edcouch, 
Texas, on February 7, 1950, and at the time of the negotiations 
was on track at St. Louis, Missouri. Apparently there was a full 
disclosure of these facts, for complainant’s telegram to respondent 
on February 13, 1950, confirming their telephone conversation 
of that date, reads in part as follows: 

“DUE CHICAGO WEDNESDAY ART 15071 CARROTS 

SHIPPED TEXAS 7TH” 

Because respondent was aware of the fact that considerable time 


had already elapsed since the commodity left shipping point, it 
agreed to purchase the shipment only if complainant would first 
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divert the car to itself at Chicago, there examine the commodity, 

and report its condition to respondent before sending it on to 
respondent at Syracuse, New York. The sale was not to become 
final until respondent approved of the condition at Chicago as 
reported by complainant. 

In accordance with this agreement the car was diverted to 
Chicago, where complainant examined its contents and reported 
to respondent that the shipment was in good condition. There- 
upon, respondent, apparently satisfied with the report, ordered 
diversion to Syracuse, and the sale became final. By accepting 
the commodity at Syracuse, respondent obligated itself to pay 
complainant the agreed purchase price. No part of this price 
has been paid, and therefore it constitutes complainant’s claim 
in this proceeding. 

Respondent’s answer admits the contract, as alleged, and admits 
that the carload of carrots involved was delivered to respondent 
at Syracuse and there disposed of by it for a net return of 
$369.65, which is less than the transportation charges paid by 
respondent. Respondent denies that it owes complainant the 
purchase price, alleging by way of defense that the carrots were 
abnormally deteriorated upon arrival and therefore did not meet 
contract requirements. 

The only question to be decided is whether the commodity 
delivered by complainant to respondent was in accordance with 
the specifications of the contract of purchase and sale. If the 
goods were of the quality and condition required by the contract, 
complainant should recover the agreed purchase price. If not, 
respondent is entitled to subtract from the purchase price what- 

‘ever damage it proves was sustained because of complainant’s 
breach of contract. 

As is indicated in paragraph 3 of respondent’s answer, the 
contract called for a carload of carrots which had been officially 
inspected and graded U.S. No. 1 at shipping point. Complainant’s 
Exhibit No. 7, a copy of the inspection certificate, establishes 
that the commodity was so inspected and graded at Edcouch, 
Texas, on February 7, 1950, the date of shipment. In addition, 
on February 15, 1950, complainant represented to respondent 
that a doorway examination of the car revealed that the shipment 
was in good condition upon arrival at Chicago, 8 days after it 
had left shipping point. There appears to have been no mis- 
representation involved in this statement, since respondent’s 
evidence indicates that respondent made a similar doorway in- 
spection 4 days thereafter and found no evidence of abnormal 
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deterioration. This was a delivered sale, in which there is no 
warranty of suitable shipping condition. Furthermore, it should 
be emphasized that this was a delivered sale of carrots repre- 
sented as having graded U.S. No. 1 at shipping point, not a 
delivered sale of U.S. No. 1 carrots. The carrots were not re- 
quired by the contract to grade U.S. No. 1 at destination. In fact, 
complainant did not warrant that the carrots would be of any 
particular grade or quality on arrival so, at most, there was 
merely an implied warranty that the carrots would be tendered 
for delivery in merchantable condition. 

Car ART 15071 arrived at Syracuse at 4 a.m., February 18, 
1950, but was not delivered to respondent’s siding until 4 p.m., 
that day. Since this was a Saturday afternoon, respondent did not 
begin unloading the car, and did not even examine it to ascertain 
its condition at that time. Official U.S. Weather Bureau reports 
show that temperatures at Syracuse ranged from 13° below 
zero to 9° above zero on the following Monday and Tuesday and 
reached a high of 20° above zero on Wednesday, February 22, 
1950. According to respondent’s answer, the car was first opened 
on that date. At that time respondent examined a few of the 
crates in the doorway and found them to be in satisfactory 
condition. On the following day, Thursday, February 23, 1950, an 
inspection was made by the Railroad Perishable Inspection 
Agency. The condition of the commodity at that time was re- 
ported as follows: 


“293-50 2:40 PM Doorway out. Lengthwise on sides, non- 
stripped load. Good order where visible. 


“Texas Carrots: ‘Bob’s Best Brand’ 214 to 3-inch cover bulge. 
Fair quality and color, clean and bright. Medium size, some 
large roots. Well formed. Tops green and bushy. 


“In good condition.” 


Although the evidence is conflicting as to when the contents of 
the car were unloaded, respondent insists throughout that as 
soon as it detected the damage in the car, it immediately notified 
complainant thereof and immediately requested official inspection. 
According to respondent’s letter to the Department dated March 
24, 1950, attached to the report of investigation as Exhibit No. 3, 
respondent first realized that the shipment was abnormally 
deteriorated on February 24, 1950, more than 6 days after it 
arrived at destination. The application for inspection was made 
at 10:30 a.m., that date (Exhibit No. 8 attached to the report 
of investigation), and the original of the telegram notifying 
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complainant of the damage (complainant’s Exhibit No. 9) indi- 
cates that it was sent.at 11:11 a.m., that date. 

Official inspection was made at 10:45 a.m., Friday, February 
24, 1950, and the condition of the commodity at the time of that 
inspection was reported as follows: 


“Approximately 90% of tops are affected with decay, chiefly 
Bacterial Soft Rot in all stages; remainder tops are water- 
soaked, discolored and matted. Roots are generally firm, average 
approximately 10% show soft decay, Watery Soft Rot or 
Bacterial Soft Rot.” 


It is because of the condition thus reported that respondent has 
refused to pay the agreed purchase price. 

We have held repeatedly that a destination inspection must be 
made soon after the arrival of the commodity at destination if it 
is to be considered reliable evidence of the condition of the com- 
modity upon arrival. Unless such inspection is promptly made, 
the damage it reports may well have occurred after the arrival 
of the commodity at destination and while the risk of deteriora- 
tion is on the buyer. Here the inspection was made more than 6 
days after the carload of carrots arrived at Syracuse. It is very 
possible that a great part of the 10 percent decay in the roots 
and 90 percent decay in the tops developed during the period 
of almost a week in which the car stood beside respondent’s 
warehouse. At the time of the official inspection, the temperature 
in the top of the car was 60°, although the highest outside tem- 
perature reported at Syracuse for that day was 41°. Obviously 
the condition reported on February 24, 1950, was not the condi- 
tion of the commodity on arrival, February 18, 1950. 

In addition, it is important to note that the official inspection 
quoted above covered only 144 crates out of the 320 in the car 
when it arrived, and that, according to respondent’s evidence, 
the crates inspected represented the damaged portions of the 
car only. Respondent’s Exhibit No. 1, its telegram of February 24, 
1950, to complainant, in which it first complained of the damage 
in the car, admits that the “doorway and each side about 150 
crates OK”, whereas the inspection was made only of the load 
remaining in the ends of the car. 

We conclude that the evidence in the record fails to establish 
that the carrots were unmerchantable upon arrival at Syracuse 
on February 18, 1950. Respondent’s refusal to pay complainant 
the agreed purchase price of $682.23 constitutes a violation of 
the act. Reparation in that amount, plus interest, should be 
awarded complainant and the facts should be published. 
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ORDER 


Within 30 days of the date of this decision, respondent shall 
pay to complainant, as reparation, $682.23, with interest thereon 
at the rate of 5 percent per annum from March 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(No. 2859) 







PACA Doc. No. 5519. Decided July 18, 1951. 


Dismissal of Complaint and Counterclaim— 







Settlement between Parties 





Where the parties notified the Department that they had amicably settled 
their claims, the complaint and counterclaim should be dismissed. 


Mr. H. A. Saidy, of San Fernando, California, for complainant. Messrs. 
Dreher, McCarthy & Dreher, of San Francisco, California, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 








Decision by Thomas J. Flavin, Judicial Officer 






ORDER OF DISMISSAL 









This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed December 1, 1950, complainant seeks 
an award of reparation for the balance of the purchase price of 
2,100 boxes of oranges sold and shipped to respondent in June 
1950. Respondent filed an answer denying any liability to com- 
plainant and alleging that the oranges were not in suitable 
condition for export; that it resold the oranges for the account 
of whom it may concern; and that it paid complainant an amount 
which was $93.63 in excess of the net proceeds realized from the 
resale. By way of counterclaim, respondent seeks an award of 
reparation for the over-payment of $93.63. Respondent requested 
an oral hearing. 

On July 10, 1951, complainant notified the Department that 
its claim against respondent had been settled and that its com- 
plaint may be dismissed. In a telegram dated July 10, 1951, re- 
spondent authorized dismissal of its counterclaim. Accordingly, 
the complaint and counterclaim are hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 2860) 


DAVID M. SLAUGHTER & SON v. SUNSTATE PRODUCE COMPANY AND 
SIDNEY ROSENTHAL. PACA Doc. No. 5355. Decided July 26, 
1951. 


Failure to Pay Balance of Purchase Price—F.O.B. Acceptance Final Basis— 
Lack of Right of Rejection 


Where respondent purchased tomatoes from complainant on an f.o.b. accept- 
ance final basis, it is held, respondent has no right of rejection nor 
right to claim damages for lack of suitable shipping condition, and is 
liable to the complainant for the balance due on the agreed purchase 
price. 


Contract of Purchase and Sale—Effect of Failure to Object to 
Seller’s Wired Confirmation 


Where complainant confirmed a sale of tomatoes by telegram to respondent 
early the following day and respondent made no reply or objection until 
one car of the produce purchased had been received, inspected and 
sold and three other cars of the tomatoes purchased had arrived at 
destination, it is held, that respondent’s conduct indicates complainant’s 
telegram correctly stated the terms of the agreement. 


Inapplicability of Statute of Frauds of State of Texas 


The Texas Statute of Frauds is, by its terms, inapplicable to the sale and 
purchase of the five rolling cars of tomatoes involved in this case. 


Dismissal—Lack of Liability of Agent 


The complaint against one of the parties should be dismissed as the latter 
merely acted as respondent’s agent in making the sales, and has already 
remitted the net proceeds obtained therefrom to complainant. 


Messrs. Mann and Mandel, of Laredo, Texas, for complainant. Mr. B. A. 
Rosenthal, of Hollywood, Florida, for respondents. Mr. E. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received January 12, 1950. Formal 
reparation complaint was filed March 24, 1950, alleging that com- 
plainant sold five carloads of Mexican tomatoes to respondent, 
Sunstate Produce Company, on an f.o.b. acceptance final basis, 
and that this respondent’s agent, Sidney Rosenthal, received and 
sold the tomatoes but has paid complainant only $3,243, leaving 
a balance due of $5,461.30. 
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A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorneys on April 20, 1950. Copies of the report 
of investigation and the formal complaint were served upon 
Sidney Rosenthal on April 18, 1950, and upon Sunstate Produce 
Company on April 19, 1950. A supplemental report of investiga- 
tion was served upon complainant’s attorneys and Sunstate 
Produce Company on May 15, 1950, and upon Sidney Rosenthal 
on May 12, 1950. A second supplemental report of investigation 
was served upon complainant’s attorneys on June 9, 1950, and 
respondents’ attorney on June 8, 1950. 

On May 22, 1950, Sidney Rosenthal filed an answer, alleging 
that the five carloads of tomatoes involved herein were diverted 
to him in New York by Sunstate Produce Company to be sold 
on a commission basis; that the tomatoes in one car were ex- 
cessively ripe and that the tomatoes in the other cars were of 
poor quality and showed abnormal deterioration; and that he was 
only able to sell them for net proceeds of $3,243.80, which amount 
has been received by complainant. 

On May 24, 1950, Sunstate Produce Company filed an answer 
admitting the purchase of five carloads of tomatoes but denying 
the basis of sale was f.o.b. acceptance final. This respondent 
alleges that the sale was f.o.b.; that the contract was breached 
by complainant as to the time of loading, time of shipment, icing 
and ventilation, routing, grade and size; that the tomatoes were 
abnormally deteriorated on arrival and could not have been U.S. 
No. 1 grade or in suitable shipping condition when shipped or 
when sold; and that it is not liable to complainant for any 
amount. As a separate defense, this respondent alleges that the 
contract is unenforceable because it was not in writing as re- 
quired by the statute of frauds. By way of counterclaim, this 
respondent alleges that by reason of the breaches of the contract 
by complainant expenses of $557.24 were incurred; that a reason- 
able margin of profit for handling the tomatoes would be 50 cents 
a lug, or $1,910; and that complainant is liable for at least $1,910. 
By way of a second counterclaim, respondent alleges that com- 
plainant is liable for $3,893.40, the difference between the value 
of tomatoes if they had met the specifications of the contract and 
the contract price. 


Complainant and respondents have agreed to have this pro- 
ceeding disposed of under the shortened procedure, in accordance 
with section 47.20 of the rules of practice (7 CFR 47.20). Com- 
plainant asked to have his complaint considered as an opening 
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statement of facts and respondents desired their answers to be 
considered as answering statements of facts. Respondents later 
filed a supplemental answering statement of facts. Complainant 
filed a reply to respondents’ answers and a reply to respondents’ 
supplemental answering statement of facts. 


FINDINGS OF FACT 


1. Complainant, David M. Slaughter, is an individual, trading 
as David M. Slaughter & Son, whose address is Laredo, Texas. At 
the time of the transactions involved in this proceeding, com- 
* plainant was licensed under the act. 


2. Respondent, Sidney Rosenthal, is an individual, trading as 
S. Rosenthal, whose address is 204 Franklin Street, New York 
City. At the time of the transactions involved in this proceeding, 
respondent, Sidney Rosenthal, was licensed under the act. 


3. Respondent, Mrs. Annie Rosenthal, is an individual, trading 
as Sunstate Produce Company, whose address is Fort Lauderdale, 
Florida. At the time of the transactions involved in this proceed- 
ing, this respondent was licensed under the act. 


4, On or about December 28, 1949, complainant sold to Sunstate 
Produce Company, through that respondent’s agent Aaron Rosen- 
thal, five carloads of Mexican tomatoes, f.o.b. acceptance final. 
It was agreed that Sunstate Produce Company would airmail 
checks to cover the full purchase price the next day, December 29, 
1949, but the checks were never mailed. The other terms, includ- 
ing price, are as follows: 


Car Number 
PFE 47806 


PFE 94011 


ART 23503 


2 
122 
443 
213 


24 
39 
414 
223 


Quantity Amount 


“cc “ 5x6 
“ec “ 6x6 
“ “cc 6x7 


Lugs tomatoes 5x s 


Lugs tomatoes 6x6 
“ “ 6 x 7 


“ “ 5x6 
“ “ 6x6 
“ “ 6x7 


Lugs tomatoes 5x5 


$1,360.80 
447.30 


$1,808.10 


$ 715.20 
1,012.20 


$1,727.40 


$1,144.80 


468.30 


$1,613.10 
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Car Number Quantity Amount 
PFE 46880 48 Lugs tomatoes 5x6) ; 
335 “ és 6x6 f @ $2.40 $ 919.20 
i $ 6x7 @ $2.10 833.70 






Total $1,752.90 


PFE 76359 82 Lugs tomatoes 5x6 
470 “ “ 6x6 @ $2.40 $1,324.80 
228 =“ “ 6x7 @ $2.10 478.80 


Total $1,803.60 





Grand Total $8,705.10 
5. All of the foregoing carloads of tomatoes were inspected by 
the Government at Laredo, Texas, and certified to be of U.S. No. 
1 grade. The inspection of cars PFE 47806 and PFE 94011 were 
completed on December 24, 1949, and the inspections on the other 
three cars were completed on December 26, 1949. 


6. All of these cars were rolling to Texas or Missouri points at 
the time of sale, December 28, 1949, cars PFE 47806 and PFE 
94011 having been shipped from Laredo on December 26, 1949, 
and the other three cars having been shipped from Laredo on 
December 27, 1949. On December 29, 1949, in accordance with 
the terms of the contract, complainant diverted cars PFE 47806 
and PFE 94011 to Sunstate Produce Company in Chicago, Illinois, 
and cars ART 23503, PFE 76359 and PFE 46880 to Sunstate 
Produce Company in St. Louis, Missouri. On December 30, 1949, 
at the request of Sunstate Produce Company, complainant again 
diverted cars PFE 47806 and PFE 94011 to Riley McFarland in 
Chicago, Illinois, and the cars en route to St. Louis, Missouri, to 
Sidney Rosenthal in New York City. On December 31, 1949, 
Riley McFarland diverted car PFE 94011 from Chicago to Sidney 
Rosenthal in New York and on January 3, 1950, Riley McFarland 
diverted car PFE 47806 from Chicago to Sidney Rosenthal in 
New York. 


7. Car PFE 94011 arrived at destination on January 2, 1950, 
and was federally inspected in New York on January 3, 1950. 
The tomatoes failed to grade U.S. No. 1 due to soft ripe tomatoes 
therein, being approximately 15 percent in excess of tolerance. 
Sunstate Produce Company wired complainant of the inspection 
on January 3, 1950, advising complainant that the car was not 
accepted but was sold at auction. The wire also stated that three 
other cars had arrived which would be sold at auction for the 
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account of complainant if they failed to grade U.S. No. 1. The 
tomatoes in car PFE 94011 were sold at auction in New York 
on January 3, 1950, for $1,139.70, or net proceeds of $424.68. 


8. On January 4, 1950, Sidney Rosenthal wired complainant 
that car PFE 47806 would not be accepted as the tomatoes showed 
excessive ripeness in Chicago. This car arrived at destination on 
January 6, 1950, and a restricted federal inspection in New Jersey, 
the same day, certified the tomatoes to be U.S. No. 1 grade. 
These tomatoes were reinspected in New York on January 9, 
1950, and failed to grade U.S. No. 1 due to decay being one 

* percent in excess of tolerance. The tomatoes were sold at auction 
in New York on January 9, 1950, for $2,044, or net proceeds of 
$1,171.20. On the same day Sidney Rosenthal wired complainant 
that he would hold the net proceeds for whom it may concern. 


9. Car PFE 46880 arrived at destination on January 3, 1950. 
Inspection was made in New York the same day and the tomatoes 
were certified to be U.S. No. 1 grade. The tomatoes were sold at 
auction in New York on January 4, 1950, for $1,551.97, or net 
proceeds of $743.15. 


10. Car PFE 76359 arrived at destination on January 3, 1950, 
and an inspection was made in New York on January 4, 1950. 
The tomatoes failed to grade U.S. No. 1, due to decay being 
approximately 10 percent in excess of tolerance. The tomatoes 
were sold at auction in New York on January 4, 1950, for 
$1,165.21, or net proceeds of $395.07. On January 4, 1950, Sidney 
Rosenthal wired complainant that Sunstate was not accepting 
this car and, therefore, he was holding the proceeds for whom 
it may concern. 


11. Car ART 23503 arrived at destination on January 2, 1950, 
and was inspected in New York on January 4, 1950. The shipment 
failed to grade U.S. No. 1 due to soft ripe tomatoes being about 
8 percent in excess of tolerance. The tomatoes were sold at auction 
in New York on January 4, 1950, for $1,234.12, or net proceeds 
of $509.70. On January 4, 1950, Sidney Rosenthal advised com- 
plainant that Sunstate was not accepting this car. 

12. A check for $3,243.80, the total net proceeds of the five 
sales, was submitted by Sidney Rosenthal to the Department of 
Agriculture and forwarded by the Department to complainant 
on March 2, 1950. 

13. Informal complaint was received on January 12, 1950, and 
counterclaims were filed on May 24, 1950, which dates were within 
nine months after the causes of action accrued. 
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CONCLUSIONS 


The parties are agreed that complainant sold Mexican tomatoes, 
loaded in rolling cars PFE 47806, PFE 94011, ART 23503, PFE 
46880 and PFE 76359, for a total purchase price of $8,705.10. The 
foremost question is whether the sale was f.o.b. or f.o.b. accept- 
ance final. The contract was made late December 28, 1949, and 
complainant confirmed the sale by wire, early the following day, 
which was received by respondent in due course. This wire set 
forth the terms of the contract to be f.o.b. acceptance final. 
Respondent did not reply to the wire until January 3, 1950, after 
one of the cars had been received, inspected, and sold at auction 
in New York, and three other cars had arrived at destination. 
Since respondent did not make prompt objection to the confirma- 
tion, it is accepted as correctly stating the agreement. The 
Schuman Company v. City Produce Company, 6 A.D. 839. 

Since this was an f.o.b. acceptance final sale, there was no 
right of rejection nor right to claim damages for lack of suitable 
shipping condition, as attempted by respondent Sunstate Produce 
Company. L. Gillarde Company v. Martinelli Company, 168 F. 2d 
276 (1st Cir. 1947), as amended, by supplemental decision in 169 
F. 2d 60 (1st Cir. 1948) certiorari denied, 335 U.S. 885. 

There do not appear to have been any special warranties in 
connection with this contract, nor is there any evidence that 
complainant failed to comply with the contract as to the character 
of the produce sold. It also appears from the record that the 
Sunstate Produce Company’s agent, Aaron Rosenthal, was shown 
complainant’s records and was fully apprised of all particulars 
on the five carloads of tomatoes, and was not misled as to the 
time of shipment. The dates of loading and inspection were made 
at a reasonable time prior to shipment; icing appears to have 
been proper; discrepancies in size, if any, were minor; and the 
time of shipment does not seem to have been considered as an 
essential element of the contract. We conclude that there was 
substantial performance of the agreement and that departures, 
if any, were slight. The LeRoy Dyal Company, Inc. v. Charles R. 
Allen, 161 F. 2d 152 (4th Cir. 1947). Respondent’s counterclaims, 
based on such alleged misrepresentations, should be dismissed. 
In this connection, we note that the prices obtained by the re- 
spondent at the auction sale compare favorably with the higher 
prices quoted in the Daily Fruit and Vegetable Market News 
Reports for New York, for that period. 

The complaint should be dismissed as to Sidney Rosenthal as 
he merely acted as Sunstate Produce Company’s agent in making 
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the sales, and has already remitted the net proceeds obtained 
therefrom to complainant. 

Sunstate Produce Company pleads the statute of frauds as a 
defense. This contract was made in Texas and the statute of 
frauds of Texas (Civil Statutes of Texas, Title 65, Art. 3995) is 
not, by its terms, applicable to contracts of the kind here involved. 
Accordingly, the plea of the statute of frauds is not a good 
defense in this proceeding. 

Sunstate Produce Company’s failure to pay the agreed purchase 
prices in connection with these shipments is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of the unpaid balance, $5,461.30, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent Sun- 
state Produce Company shall pay to complainant, as reparation, 
$5,461.30, with interest thereon at the rate of 5 percent per annum 
from January 1, 1950, until paid. The complaint against Sidney 
Rosenthal is hereby dismissed. Sunstate Produce Company’s 
sounterclaims are hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2861) 


J. C. VALENTI & COMPANY v. JOHN VITRANO. PACA Doc. No. 
5558. Decided July 26, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant sold corn and tomatoes to respondent but the latter failed 
to pay the agreed purchase price and failed to file an answer, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and his 
failure to pay the agreed purchase price is in violation of the act, for 
which reparation should be awarded complainant. 


J. C. Valenti & Co., of Produce, Florida, complainant pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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An informal complaint was received May 1, 1950. Formal 
reparation complaint was filed June 4, 1951, alleging that on or 
about April 5, 1950, complainant sold corn and tomatoes to re- 
spondent, but that respondent has not paid the agreed purchase 
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ved. A copy of the report of investigation made by the Regulatory 

food Division of the Fruit and Vegetable Branch was served upon 
complainant on June 11, 1951. On the same date copies of the 

lase report of investigation and the formal complaint were served 
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upon respondent. 


At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of 
practice, failure to file an answer would constitute a waiver of 
hearing and an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Joseph C. Valenti, trading as 















ed. J. C. Valenti & Company, whose address is Produce, Florida. 
2. Respondent is an individual, John Vitrano, whose address is 
801 Washington Boulevard, Houston, Texas. At the time of the 
transaction complained of herein respondent was licensed under 
the act. 
0. 3. On or about April 5, 1950, in the course of interstate com- 
merce, complainant sold to respondent the following produce: 
Quantity Item Price Amount 
1d 76 Crates: 6f Caen Biosoc on nceennaacns $1.25 $ 95.00 
d, 104 Crates of Faney Tomatoes. ............... 5.50 572.00 
e 136 Half Crates of 6x7 Tomatoes_____-------- 2.25 306.00 
s 64 Half Crates of 7x7 Tomatoes. ............ 1.75 112.00 
38 Half Crates of Crook Tomatoes__-_--~-~--- 1.75 66.50 





Half Crates of 6x6 Tomatoes..............- 3.00 450.00 





Total $1,601.50 









4. Vegetables which conformed with the terms of the contract 
were delivered to respondent in Produce, Florida, and transported 
by respondent in interstate commerce to Monroe, Louisiana. 






5. Respondent paid complainant $400, leaving a balance due of 
$1,201.50, no part of which has been paid. 
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The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


6. Informal complaint was received May 1, 1950, which was Ms 
within nine months after this cause of action accrued. . 
t 
CONCLUSIONS 

Failure of respondent to file an answer to the complaint con- 

stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice tu 
(7 CFR 47.8(c) ) A 
Complainant sold corn and tomatoes to respondent for a total Ww 
purchase price of $1,601.50. The produce was delivered to re- ti 
* spondent and loaded on respondent’s truck. Respondent accepted pl 
the produce and transported it in interstate commerce. Respond- 01 
ent in a signed statement dated September 16, 1950, admitted the be 
indebtedness and agreed to make monthly payments of $200 each. ce 

Respondent thereafter paid complainant $400, leaving a balance 
due of $1,201.50, no part of which has since been paid. L 
Respondent’s failure to pay the agreed purchase price in con- C 
nection with this transaction is in violation of section 2 of the 0 
act. Complainant should be awarded reparation in the amount of s 

$1,201.50, with interest, and the facts should be published. 

I 
ORDER a 
Within 30 days from the date of this order respondent shall ] 
pay to complainant, as reparation, $1,201.50, with interest there- ' 
on at the rate of 5 percent per annum from May 1, 1950, until 
paid. | 
3 


(No. 2862) 


JOSEPH KISER Co. v. LITTLE AMERICA FROZEN Foops, INc. PACA 
Doc. No. 5556. Decided July 26, 1951. 





Rejection of Commodity—Resale—Default 


Where complainant sold strawberries to respondent and the latter refused 
to accept the produce without reasonable cause thus forcing complainant 
to make a resale of the commodity which resulted in a loss, and where 
respondent failed to file an answer, it is held, that respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its refusal to accept the 
strawberries is in violation of the act, for which reparation should be 
awarded complainant. 
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Mr. John H. Machado, of San Jose, California, for complainant. Mr. E. D. 













was : 
Mulville, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 
on. PRELIMINARY STATEMENT 
icts This is a reparation proceeding under the Perishable Agricul- 
tice tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

An oral complaint was received October 11, 1950, and an informal 
tal written complaint was received January 29, 1951. Formal repara- 
re- tion complaint was filed February 28, 1951, alleging that com- 





ted plainant sold a carload of frozen strawberries to respondent on 




























nd- or about October 3, 1950, but that respondent rejected the straw- 
che berries without reasonable cause which resulted in damages to 
ch. complainant in the amount of $1,728.13. 
ce A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
n- complainant’s attorney on May 14, 1951. On May 10, 1951, copies 
he of the report of investigation and the formal complaint were 
of served upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of 

ll practice, failure to file an answer would constitute a waiver of 
e- oral hearing and an admission of the facts alleged in the com- 
i plaint. Respondent on May 28, 1951, requested an extension of 
time for filing its answer and by letter dated June 4, 1951, the 
1. time for filing an answer was extended to June 20, 1951. Respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 
FINDINGS OF FACT 
1. Complainant, Joseph Kiser Co., is a corporation, and its ad- 
\ dress is Bank of America Building, San Jose, California. 





2. Respondent, Little America Frozen Foods, Inc., is a corpora- 
tion, and its address is 36th & Butler Streets, Pittsburgh, Pennsyl- 
vania. At the time of the transaction complained of herein, 
respondent was licensed under the act. 


3. On or about October 3, 1950, in the course of interstate com- 
merce, complainant sold to respondent 44,730 pounds of frozen 
sliced strawberries, U.S. Grade B, at 26 cents per pound, f.o.b., 
Santa Clara, California, or a total purchase price of $11,629.80. 
Complainant agreed to allow respondent $600 credit as settlement 










OS — a 
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of a claim on a previous transaction which reduced the contract 
price to $11,029.80. 


4. The contract was negotiated by Webster & Kendall, a broker, 
at 1315 East 7th Street, Los Angeles, California, who acted as 
agent for complainant. 


5. On or about October 6, 1950, complainant shipped frozen 
sliced strawberries, which conformed with the terms of the con- 
tract as to kind, quality, quantity, grade and size from Santa 
Clara, California, in car PFE 47362 to respondent at Philadelphia, 
Pennsylvania. 


6. Complainant mailed a draft to respondent for the full amount 
of the contract price, but respondent telephoned complainant on 
October 11, 1950, while car PFE 47362 was en route, refusing 
to honor the sight draft and requesting credit. Complainant 
would not grant respondent’s request and respondent advised 
complainant that it would not accept the strawberries. 


7. Complainant diverted car PFE 47362 to New York and re- 
sold the strawberries to Borden & Company, 350 Madison Avenue, 
New York City, New York, on January 19, 1951, for $11,629.80. 
The freight charges were $1,276.88 and storage charges were 
$451.25 and thus the resale netted complainant $9,901.67, or 
$1,128.13 less than the contract price. 


8. Respondent has not paid complainant the amount of 
$1,128.13, or any part thereof. 


9. Formal reparation complaint was filed February 28, 1951, 
which was within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

The parties are agreed on the terms of the contract with the 
exception that complainant considered it a cash sale and respond- 
ent claimed that it was understood that respondent was to be 
given time within which to make payments. Complainant refused 
to give credit and respondent rejected the shipment, necessitating 
a resale by complainant. Complainant resold the produce for 
$1,728.13 less than the total purchase price and filed a complaint 
for that amount. It was agreed, however, that respondent was 
to be given a credit of $600 and thus the loss sustained by the 
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complainant on this transaction was $1,128.13, rather than the 
amount claimed. Respondent has not paid complainant the sum 
of $1,128.13, or any part thereof. 

We conclude that respondent’s rejection of the fruit was with- 
out reasonable cause and in violation of section 2 of the act. The 
resale of the strawberries appears to have been for the best price 
obtainable and there is no showing that such sale was not properly 
and timely made. Reparation should be awarded complainant in 
the amount of $1,128.13, with interest, and the facts should be 
published. 
















ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $1,128.13, with interest thereon 
at the rate of 5 percent per annum from November 1, 1950, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
















(No. 2863) 






TRI-STATE SALES AGENCY v. J. REID HORNE. PACA Doc. No. 5557. 
Decided July 26, 1951. 






Failure to Pay Brokerage Fees—Default 





Where complainant alleged that respondent failed to pay brokerage fees 
earned by complainant in the negotiation of contracts for the sale of 
watermelons, and where respondent failed to file an answer, it is held, 
that respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and his failure to pay the brokerage 
fees is in violation of the act, for which reparation should be awarded 


complainant. 










Liability to Pay Brokerage Fees where Purchaser Rejects 





Where broker negotiates a valid contract and there is no showing of fault 
on the broker’s part, broker is entitled to his fee from the seller in 
spite of the fact that the purchaser rejects the shipment. 






Tri-State Sales Agency, of Pittsburgh, Pennsylvania, complainant pro se. 
Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 










PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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Informal complaint was filed on October 9, 1950. Formal com- 
plaint was filed on February 13, 1951, alleging failure on the 
part of respondent to pay $175 in brokerage fees earned by com- 
plainant for the negotiation of seven contracts for the sale of 
watermelons. 

A copy of the formal complaint, together with a copy of the 
report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, was served upon respondent’s agent 
by registered mail on May 21, 1951. On the same day a copy of 
the report of investigation was served upon complainant’s agent 
by registered mail. 

At the time of the service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 20 
days after receipt of such notice, and that failure to file an 
answer would be deemed an admission of the allegations of the 
complaint. Notwithstanding such notice respondent failed to file 
an answer. The issuance of an order is therefore authorized with- 
out further proceedings. 








































FINDINGS OF FACT 





1. Complainant is an individual, S. R. Wilkoff, doing business 
as Tri-State Sales Agency, whose post office address is 2020 
Smallman Street, Pittsburgh, Pennsylvania. 


2. Respondent is an individual, J. Reid Horne, whose post office 
address is P.O. Box 207, Cordele, Georgia. At the time of the 
transactions involved herein, respondent was not licensed under 
the-act, but was subject to license. On April 19, 1951, respondent 
applied for a license, paying the annual fee, plus arrearage from 
July 1, 1950. License No. 133426 was issued to respondent under 
date of April 25, 1951. 


38. During the month of July 1950, respondent employed com- 
plainant as his broker to negotiate, in the course of interstate 
commerce, contracts for the sale of watermelons. Respondent 
agreed to pay complainant $25 for each truckload or carload sold 
on behalf of respondent. 


4, Pursuant to the instructions received, and within the scope 
of the authority conferred by respondent, complainant nego- 
tiated seven contracts for the sale of watermelons during a period 
from July 13 to July 18, 1950, as follows: 


Dat 
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Date of Sale Quantity Sold to 
7/13/50 truckload Fairview Produce Company, 
West Brownsville, Pennsylvania 
7/14/50 truckload Bloom & Klein, Canton, Ohio 
7/14/50 carload Dinovo Brothers, Delaware, Ohio 
(ACL 18244) 
7/15/50 truckload J. R. Kilmer, 
Kane, Pennsylvania 
7/17/50 truckload Reeves Parvin Company, 
Huntington, Pennsylvania 
7/17/50 truckload American Stores Co., 
Johnstown, Pennsylvania 
7/18/50 carload Houtzdale Wholesale Produce, 
(C of Ga 56604) Houtzdale, Pennsylvania 


5. In each instance complainant gave respondent prompt notice 
of the contract negotiated. Shipments were made by respondent 
pursuant to all contracts. 


6. Respondent owes complainant $175 in brokerage fees for 
negotiating the sales. No part of said amount has been paid by 
respondent. 

7. Complaint was filed within nine months after the cause of 
action accrued. 


CONCLUSIONS 


As provided by the rules of practice, respondent’s failure to 
file an answer to the formal complaint constitutes an admission 
of the facts alleged in the complaint (7 CFR 47.8(c) ). 

The facts thus admitted are that respondent has failed to pay 
complainant $175 in brokerage fees which complainant earned 
in negotiating seven contracts for watermelons. 

A representative of the Department interviewed respondent in 
Cordele, Georgia, on April 19, 1951. At that time respondent ad- 
mitted owing complainant $150 in brokerage fees for six of the 
shipments, but indicated that, because of lack of funds, he was 
then unable to make payment. However, respondent did not 
admit liability for the $25 brokerage fee claimed on the shipment 
to Houtzdale Wholesale Produce, because of rejection by the 
purchaser. Having negotiated a valid contract, complainant is 
entitled to the agreed fee for his services. Rejection of the ship- 
ment by the purchaser does not relieve respondent of liability for 
the payment of such fee, no claim or proof of fault on the part 
of complainant having been presented. 
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Respondent’s failure to pay complainant his brokerage fees of 
$175 is in violation of section 2 of the act. Reparation in that 
amount, plus interest, should be awarded complainant and the 
facts should be published. 








ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $175, plus interest at the rate 
of 5 percent per annum from August 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 































(No. 2864) 


WILLIAM R. HEDBERG, INC. v. EDISON VEGETABLE GROWERS, INC. 
PACA Doc. No. 5386. Decided July 26, 1951. 





Dismissal—Failure to Prove Damages—Lack of Suitable Shipping Condition 


Where complainant, who contracted to purchase from respondent a carload 
of potatoes, U.S. No. 2 grade, received and sold the potatoes shipped 
by respondent without payment of the price and complainant seeks to 
recover a loss alleged to have been sustained on resale because the 
potatoes were not U.S. No. 2 and were abnormally deteriorated, held, 
that while the potatoes shipped were U.S. No. 1, Size A, they were 
not in suitable shipping condition, but since complainant failed to prove 
the value of the potatoes received the complaint should be dismissed. 


Warranty of Suitable Shipping Condition— 
Sale by Description on F.O.B. Basis 
In a sale by description on an f.o.b. basis, as in the present situation, there 


is a warranty that produce sold will be in suitable shipping condition 
when placed on board the railroad car. 


Meaning of Term “Suitable Shipping Condition” 


“Suitable shipping condition,” in relation to direct shipments, means that 
the produce, at time of billing, is in a condition which, if the shipment 
is handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the destination 
specified in the contract of sale. 








Measure of Damages for Breach of Warranty 


The proper measure of damages for breach of warranty is the difference 
between the value of potatoes if they had been as warranted, and the 


value of the commodity actually received, both values being as of the 
time of arrival. 


Dismissal—Failure to File Counterclaim within Limitation Period 
In suit by complainant for breach of warranty of potatoes, where respondent 
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interposes counterclaim for unpaid purchase price, held, that counter- 
claim was not filed within nine months after cause of action accrued 
and it should be dismissed. 
Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Edison Vege- 
table Growers, Inc., of Edison, California, respondent pro se. Mr. 
Webster P. Maxson, Presiding Officer. 













Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed February 27, 1950, complainant seeks 
to recover losses allegedly sustained in connection with two car- 
loads of potatoes, PFE 98376 and PFE 94719, purchased from 
respondent in May 1949. An amended complaint was filed June 7, 
1950, omitting the claim relating to carload PFE 98376. As to 
car PFE 94719, it is alleged that the potatoes did not meet the 
contract specifications; that the shipment was subsequently con- 
signed for sale by complainant to a third party with the knowl- 
edge and consent of respondent; and that the consignee reported 
a deficit of $375.58, which complainant paid. Complainant seeks 
an award of reparation for the $375.58, plus $25 brokerage and 
$6 for government inspection fees, or a total of $406.58. 

Respondent was served June 20, 1950, with copies of the com- 
plaint and the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch. Complainant’s attorney was 
served with a copy of the report of investigation on June 19, 
1950. In its answer filed July 13, 1950, respondent contends that 
it shipped potatoes conforming to the terms of the contract; 
that it did not consent to complainant’s consignment of the ship- 
ment; and that the load was not properly handled by the 
receiver. In addition respondent counterclaims for $496.50 alleged 
to be the contract price of the shipment, which complainant has 
failed to pay. 

The amount in dispute does not exceed $500. Therefore the 
evidence was submitted in accordance with the shortened method 
of procedure provided in the rules of practice (7 CFR 47.20). 
Complainant filed an opening statement of facts and respondent 
filed an answering statement. 

































FINDINGS OF FACT 





1. Complainant, William R. Hedberg, Inc., is a corporation 
whose address is 533 Jackson Street, St. Paul, Minnesota. 
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2. Respondent, Edison Vegetable Growers, Inc., is a corpora- 
tion whose address is Edison, California. 


3. At the time of the transaction complained of herein, both 
parties were licensed under the act. 


4. On or about May 24, 1949, in the course of interstate com- 
merce, the parties contracted for the sale by respondent to com- 
plainant of 331 sacks of potatoes, U.S. No. 2 grade, ‘““Mitygood” 
brand, at an agreed price of $1.50 per sack or a total price of 
$496.50 f.0.b. shipping point. 


5. On May 24, 1949, the 331 sacks of potatoes in car PFE 
94719 were federally inspected at Edison, California, and certified 
to grade U.S. No. 1, Size A. On the same day, the carload was 
shipped to complainant at St. Louis, Missouri. On or about May 
26, 1949, while en route to St. Louis, the shipment was diverted 
on complainant’s order to Minneapolis, Minnesota. 


6. Car PFE 94719 arrived at Minneapolis on or about May 31, 
1949. On June 1, 1949, at 2:10 p.m., the carload of potatoes was 
federally inspected. There was an average of approximately 20 
percent Slimy Soft Rot in all stages, mostly advanced stage, and 


remainder of stock was firm. 


7. On June 1, 1949, complainant informed respondent by tele- 
gram of the results of the federal inspection, adding “Just What 
Do You Expect Us To Do With a Car of This Quality.” Respond- 
ent inquired as to what allowance complainant desired on the 
shipment. On June 2, 1949, complainant sent respondent the 
following telegram: “BEST WE COULD DO CONSIGN 94719 
TO H. A. HOPKINS.” Respondent did not reply to this telegram. 


8. On June 2, 1949, the potatoes were diverted by complainant 
to Hopkins, jobbers of produce in Minneapolis, for resale. On or 
about July 15, 1949, the consignee rendered to complainant a 
statement of account which stated that 63 sacks of potatoes were 
sold for $190.50 and the balance dumped, and that a deficit of 
$375.58 resulted from the undertaking. This deficit was paid by 
complainant to H. A. Hopkins. 


9. No part of the purchase price was paid by complainant to 
respondent. 


10. Formal complaint was filed by complainant within 9 months 
after the alleged cause of action accrued. Respondent’s counter- 
claim was filed July 13, 1950, which was not within 9 months 
after the alleged cause of action accrued. 





‘a- 
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CONCLUSIONS 


The amended complaint sets forth a cause of action against 
respondent for breach of warranty. Respondent counterclaims 
for the purchase price, no part of which has been paid by com- 
plainant. The evidence shows that after complainant received 
the potatoes from respondent, it consigned them to H. A. Hopkins 
for resale. Complainant did not reject the potatoes to respondent. 
It follows that complainant accepted the potatoes and became 
liable to respondent for the unpaid purchase price. While respond- 
ent’s counterclaim for the purchase price was not filed within 
the 9-month statutory period and hence must be dismissed, the 
purchase price must necessarily be deducted from any damages 
due complainant under its amended complaint. 


Complainant first contends that the potatoes shipped by re- 
spondent were not of the grade specified in the contract of pur- 
chase and sale. It is stated in the amended complaint that the 
contract was for “No. 2 potatoes.” Respondent does not deny this 
allegation. The invoice sent by respondent to complainant sets 
forth the grade and commodity as ‘“‘Two’s Potatoes.” In the 
absence of any explanation by the parties, it is assumed they 
were contracting with respect to potatoes grading U.S. No. 2. 
The evidence shows that the potatoes were even of a better 
grade. As stated in Finding of Fact No. 5, the potatoes were 
certified as grading U.S. No. 1, Size A, at the shipping point. 


Complainant next contends that the potatoes were abnormally 
deteriorated when received at shipping point. In a sale by 
description on an f.o.b. basis, as in the present situation, there is 
a warranty that produce sold will be in suitable shipping condi- 
tion when placed on board the railroad car (7 CFR 46.24 (i)). 
“Suitable shipping condition,” in relation to direct shipments, 
means that the produce, at time of billing, is in a condition which, 
if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract of sale (7 CFR 
46.24(j) ). 

The destination specified in the contract was St. Louis. The 
carload was actually shipped to Minneapolis, the point to which 
complainant ordered the carload diverted while it was in transit. 
Since St. Louis and Minneapolis are approximately the same 
distance from Edison, California, the change in destination is 
not important insofar as the suitable shipping condition rule is 
concerned. It appears from the evidence that the transportation 











1004 PERISHABLE AGR. COMMOD., ACT, 1930 
Cite as 10 A.D. 1000 


service and conditions were normal between Edison and Minne- 
apolis. 

Two inspections were made of the potatoes in PFE 94719 
subsequent to arrival at Minneapolis on May 31, 1949. The first 
inspection was made by a private inspection agency on that day. 
It was found by such agency that the temperature of the potatoes 
was 44 degrees at the top of the load and 40 degrees at the 
bottom and that the condition of the potatoes was as follows: 
“Stock firm, about 2% decay. Few showing wet spots.” The 
federal inspection was made the following day. At this time the 
‘temperature of the potatoes was 54 degrees at the top of the load 
and 46 degrees at the bottom. The federal certificate reads as 
follows: 


“Many sacks showing wet spots due to decay. 50% of samples 
show 2 to 4%, 50% show 30 to 40%, average approximately 
20% Slimy Soft Rot in all stages, mostly advanced stage. 
Remainder of stock is firm.” 


The extent of decay revealed by the federal inspection is clearly 
abnormal for potatoes which graded U.S. No. 1 or U.S. No. 2 
at shipping point on May 24, 1949. While this inspection was 
made one day after arrival the amount of decay and its advanced 
stage indicate that the potatoes were abnormally deteriorated 
on the previous day. It is concluded that the potatoes were not 
in suitable shipping condition at the time of shipment on or 
about May 24, 1949. 

To show the damages sustained by reason of respondent’s 
breach of warranty, complainant submitted the account sales 
received from H. A. Hopkins, who resold the potatoes for com- 
plainant. This account sales states that out of the 331 bags of 
potatoes in the shipment, 63 were sold for $190.50 and the 
balance were dumped; the cost of resorting 291 bags at 20 cents 
each was $58.20; the freight paid was $507.88; and the net loss 
was $375.58. Complainant contends that its damages are $375.58, 
the loss on resale for which complainant reimbursed H. A. Hop- 
kins; brokerage of $25; and $6 paid for the federal inspection at 
Minneapolis. 

The proper measure of damages for breach of warranty is the 
difference between the value of the potatoes if they had been as 
warranted, and the value of the potatoes actually received, 
both values being as of the time of arrival in Minneapolis. A 
letter dated March 14, 1950, from Hopkins to the Department is 
relevant with respect to the value of potatoes in the warranted 
condition. Hopkins states that the carload was ordered to its 
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warehouse on June 3, and unloading began that morning and 
was completed June 6. It is further stated that between June 3 
and June 14, 63 sacks were sold for $3 to $3.25 each, 40 sacks 
being sold on June 3 for $3 each. Apparently the 40 sacks sold 
on June 3 were in good condition so that $3 per bag would 
represent the market value of potatoes of the warranted condi- 
tion, or $993 for the 331 bags in the shipment. The only question 
arises in connection with the reported gross proceeds of $190.50. 
Respondent contends that the resale was not properly made and, 
therefore, is not indicative of the value of the potatoes received. 

Although the potatoes were found to be abnormally deteriorated 
at Minneapolis, the federal inspection certificate showed that 
approximately 80 percent of the potatoes were not decayed. 
This on its face would hardly suggest that only 63 out of 331 
sacks would be saleable. Furthermore, complainant has not 
shown when the remainder of the potatoes were dumped and it 
has not offered in evidence a dump certificate. It is concluded 
that complainant has failed to sustain the burden of proof as 
to the loss claimed. 

Complainant has failed to set forth any basis which would 
entitle it to brokerage of $25 for reselling the potatoes. Ad- 
mittedly, there was no express authorization to resell from 
respondent. The cost of the federal inspection was an expenditure 
made by complainant to obtain evidence to support its claim of 
breach of warranty. Neither claim is allowed. 

The failure of respondent to ship to complainant a carload of 
potatoes which were in suitable shipping condition constitutes a 
violation of section 2 of the act. However, complainant failed to 
sustain the burden of proving its damages and the complaint 
should be dismissed. Respondent’s counterclaim should also be 
dismissed because it was not filed within the nine-month statutory 
period. The facts should be published. 




































ORDER 






The complaint is dismissed. 
The counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 2865) 


AMERICAN FRUIT GROWERS, INCORPORATED v. FRANKENTHAL COM- 
PANY, INC. PACA Doc. No. 5364. Decided July 30, 1951. 


Failure to Pay Balance of Purchase Price—Failure to Show Buyer 
Relied on Erroneous Shipping Date in Invoice 


Where complainant seeks to recover balance of purchase price of carload of 
grapes sold and shipped to respondent who claims that the grapes were 
not of the grade warranted, U.S. No. 1 when shipped, and that it sus- 
tained damages through relying on the erroneous shipping date stated 
in complainant’s invoice, held, that since the grapes were in accordance 
with the contract and the broker notified respondent of the correct 
shipping date prior to its receipt of the invoice, reparation should be 
awarded complainant for the balance of the purchase price. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. 
Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, 
New York, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint filed February 2, 1950, as amended March 
27, 1950, alleges that respondent has violated section 2 of said 
act in failing and refusing to pay complainant the full contract 
purchase price for a carload of Tokay grapes shipped by com- 
plainant from loading point in California and accepted by 
respondent in New York, New York. A copy of the formal com- 
plaint and a copy of the report of investigation made by the 
Fruit and Vegetable Branch were served upon respondent by 
registered mail on May 10, 1950. On the same day a copy of the 
report of investigation was likewise served upon complainant’s 
attorney. Respondent filed an answer on May 31, 1950, denying 
generally all allegations of the complaint which imply any liability 
on the part of respondent. 

A hearing was held at New York, New York, on April 25, 1951. 
Complainant offered the testimony of two witnesses, one who 
testified at the hearing and the other by deposition. Two former 
employees of the Frankenthal Company, Inc., testified at the 
hearing for respondent. 


FINDINGS OF FACT 


1. Complainant, American Fruit Growers, Incorporated, is a 
corporation whose address is 1116-1117 Oliver Building, Pitts- 
burgh, Pennsylvania. 
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2. Respondent, Frankenthal Company, Inc., is a corporation 
whose address is 199 Duane Street, New York, New York. At the 
time of the transaction complained of herein respondent was 
licensed under the act. 


3. On or about October 19, 1949, in the course of interstate 
commerce, complainant contracted to sell and respondent to pur- 
chase three carloads of Tokay grapes from storage in California, 
U.S. No. 1 grade at the time of shipment, at the agreed price 
of $1.65 per lug, f.o.b. shipping point. Two of these cars were 
to be shipped on October 21, 1949, and one on October 22, 1949. 
This contract of purchase and sale was negotiated by Frank A. 
Mariano, an employee of American National Cooperative Ex- 
change, Inc., a broker. 


4. On October 19, 1949, the broker prepared a memorandum 
of sale showing the sale by complainant to respondent of “Three 
(3) cars Blue Goose U.S. #1 Acampo Vineyards Prenis Lug 
Tokay Grapes $1.65 FOB, Storage Paid.” The memorandum also 
stated that shipment was to be from “Storage, California;” the 
time of shipment was “Two cars October 21, one car October 22, 
1949;”” payment was “Arrival Draft;”’ and the cars were to be 
consigned to “American Fruit Growers, Inc., Pier 20, New York 
City. Advise Frankenthal & Company.” Copies of the memo- 
randum were sent to and received by both parties. On October 21, 
1949, respondent returned its copy of the memorandum of sale 
and asked for a memorandum reading “U.S. No. 1 out of 
storage.” In a letter dated October 21, 1949, the broker advised 
respondent to amend the memorandum of sale to read “Three 
cars Blue Goose, U.S. #1 from storage Acampo Vineyards, 
Prenis lugs, Tokay Grapes.” The broker did not return the 
original memorandum or forward a new one. 


5. On October 21, 1949, complainant shipped two carloads of 
Tokay grapes in cars PFE 42002 and FGE 34105 from storage 
in California, consigned to complainant at New York, New York, 
with orders to the carrier to advise respondent on arrival. Re- 
spondent stopped car PFE 42002 at Chicago and sold the grapes 
there. Car FGE 34105 was received and sold by respondent at 
New York. Respondent made no complaint to complainant or 
the broker with respect to the grapes in these two carloads and 
paid the full purchase prices. 

6. On October 22, 1949, complainant shipped car PFE 45509, 


containing 1,125 lugs of grapes meeting contract requirements, 
consigned to itself at New York. On October 24, complainant 
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ordered the carrier to divert the carload to itself “Advise— 
Frankenthal & Co., New York, NY.” 


7. On October 25, 1949, complainant notified the broker by 
teletype that car PFE 45509 had been shipped October 22, 1949. 
The broker correctly informed respondent by telephone of the 
date of shipment. 


8. On or about October 27, 1949, respondent received complain- 
ant’s invoice dated October 25, 1949, setting forth the total price 
of $1,856.25 for the grapes in car PFE 45509. The invoice in- 

.correctly stated that the car was shipped October 24, 1949. 


9. On October 29, 1949, respondent ordered the carrier to stop 
car PFE 45509 at Chicago. Such diversion could not be accom- 
plished since the car had passed through Chicago earlier that 
day. The car continued to New York where the grapes were sold 
by respondent for a net amount of $1,187.91. Respondent has 
paid complainant $1,181.03, or $675.22 less than the agreed pur- 
chase price on this car. 


10. Formal complaint was filed February 2, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


This proceeding involves a contract for the sale by complainant 
and the purchase by respondent of three carloads of Tokay 
grapes. The first two carloads shipped by complainant pursuant 
to the contract were accepted and paid for in full by respondent. 
The only controversy between the parties concerns the third 
carload of grapes shipped in car PFE 45509. Complainant seeks 
to recover $675.22, the difference between $1,856.25, the contract 
price of this carload, and $1,181.03, paid by respondent. In its 
answer respondent merely denied liability. Respondent’s defense, 
as stated at the oral hearing and in its brief, is that complainant 
was obligated to promptly and correctly notify respondent of the 
day of shipment of the carload; that complainant erroneously 
set forth in its invoice that the carload had been shipped October 
24; and that due to this error respondent failed to file a diversion 
order in time to stop the carload at Chicago for sale. Respondent 
contends that if the carload had been sold at Chicago the net 
proceeds would have been at least $1,863.13, the amount realized 
by respondent from PFE 42002, and, therefore, its damages are 
the difference between that amount and the net proceeds of 
$1,187.91 received from the sale of PFE 45509 at New York 
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City, or $675.22. The latter amount was withheld by respondent 
in remitting payment to complainant. 

The record shows that the contract negotiations were conducted 
by Frank A. Mariano, who represented the broker, and Theodore 
Parver for respondent. There was some discussion of possible 
shipment of one carload on each of the days, October 21 and 22, 
and one carload on October 23, a Sunday, or the following day. 
According to Parver, he told the broker that he would prefer 
one carload shipped on each of the days, October 21 through 23, 
but if no load could be shipped on Sunday, then his preference 
was one carload on the 21st and two on the 22nd, but “work it 
out the best you can.” Mariano testified, in effect, that he told 
Parver he could not set the shipping dates and this would have 
to be done by complainant. Mariano testified that he then con- 
firmed the sale with complainant and prepared the broker’s 
memorandum of sale. 

On the basis of the foregoing evidence it appears that respond- 
ent left the actual shipping dates for the decision of complainant. 
Apparently, complainant decided to ship two cars on October 21 
and the third carload on October 22, and the broker was so 
informed. This is borne out by the fact that the broker’s 
memorandum specifies these shipping dates. Copies of the memo- 
randum were sent to both parties. Parver admitted that he saw 
the memorandum and must have read the dates of shipment 
and that he did not object to such dates. 

Parver testified that complainant’s invoice setting forth the 
shipping date, October 24, was received October 27, 1949. He 
testified further that he relied on this shipping date because it 
was one of several mentioned during the negotiations, and also 
because the memorandum of sale, against which he would or- 
dinarily check the shipping date on the invoice, had not been 
returned by the broker. As we have seen, the contract as finally 
consummated called for shipment of the third carload on October 
22, and the memorandum of sale so stating was received by 
Parver. Consequently, there was little justification for Parver 
to rely on statements made during the prior negotiations. The 
broker admitted that he failed to send respondent an amended 
memorandum, apparently through oversight. However, respond- 
ent is not entirely without blame in this respect. Both Parver 
and Mariano were located in New York City and Parver could, 
and should, have brought the matter to the broker’s attention. 


Mariano testified that he telephoned respondent on October 25, 
1949, and informed one “Marty” that PFE 45509 had been 
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shipped October 22. He testified further that it was his regular 
practice to notify purchasers by telephone of the actual date of 
shipment. There is attached to the report of investigation a 
photostatic copy of a portion of a teletype message which Mariano 
testified was received from complainant on October 25, 1949, 
reading “GRAPES—SHIPD 22ND FRANKENTHAL NY 1125 
PRENIS LUGS GOOSE LODI TOKAYS FROM STORAGE 1.65 
FOB STORAGE PAID PFE 45509 LOT 6969.” Immediately 
below the teletype message there appears in longhand the state- 
ment “Called Marty 10/25/49.” According to Mariano, he wrote 
‘this statement after talking with “Marty.” 


Marty Selinger testified that he was the only person called 
“Marty” in respondent’s employ; that he did not talk with 
Mariano on October 25; and that no one told him the carload was 
shipped October 22. Both Parver and Selinger testified that if 
such information had been received by telephone it would have 
been recorded on respondent’s traffic card. According to Parver, 
respondent’s office procedure is to make up a traffic card upon 
receipt of notice of shipment by telephone or invoice. The traffic 
card relating to PFE 45509 received in evidence shows the ship- 
ping date as October 24 and contains the date October 27, 1949. 
Parver stated that the latter date indicates the day on which the 
information as to shipment was received. He also testified that 
traffic cards on the first two carloads were made up after the 
receipt of complainant’s invoices on October 24. 

The testimony of Mariano and Selinger is in direct conflict as 
to whether respondent was advised by telephone of the actual 
shipping date of PFE 45509. In view of the fact that complainant 
gave this information to the broker by teletype, it seems more 
probable that Mariano was expected to, and did, relay the in- 
formation to respondent. It is so concluded. 

We find little merit in respondent’s contention that the com- 
plaint should be dismissed on the ground that complainant has 
failed to prove that the grapes were U.S. No. 1 out of storage. 
Respondent accepted and paid for the grapes in cars FGEX 
34105 and PFE 42002 without making any complaint as to grade, 
quality or condition. The grapes in car PFE 45509 from the same 
locality were officially inspected and graded U.S. No. 1 at the 
time they were placed in cold storage on or about September 21, 
1949. Complainant’s deposition witness, Russell Laughead, testi- 
fied that these grapes were shipped to cold storage by refrigerator 
car; that the grapes were in storage for approximately one 
month; and that there was no record of deterioration prior to 





ISABELL-HARTNER RANCHES v. MID-WEST CO. 1011 
Cite as 10 A.D. 1011 


the time the grapes were loaded out of storage and shipped to 
respondent at New York City. 

It is significant that at no time during the course of the 
Departmental investigation did respondent complain that the 
grapes failed to meet the grade specified. Nor is there anything 
in the formal answer filed by respondent which would indicate 
any contention that the grapes were not in accordance with 
grade requirements and respondent offered no evidence whatever 
to show that the grapes were not of the grade called for by the 
contract. We believe the evidence is more than sufficient to 
warrant our decision that the grapes met contract requirements 
in that they graded U.S. No. 1 out of storage and it is so 
concluded. 

Respondent’s failure to pay the full purchase price is in viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of the unpaid balance of purchase price 
in the sum of $675.22, with interest, and the facts should be 
published. 

ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation $675.22, with interest thereon 
at the rate of five percent per annum from November 1, 1949, 


until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 2866) 


ISABELL-HARTNER RANCHES v. MID-WEST FRUIT COMPANY. PACA 
Doc. No. 5442. Decided July 30, 1951. 


Failure to Pay Purchase Price—Deficit Incurred on Resale—Rejection 
of F.0.B. Shipment 86% U.S. No. 1 Lettuce without Reasonable Cause 
where Decay Only 2% in Excess of Tolerance for U.S. No. 1 Lettuce 


Where complainant-seller sold and shipped to respondent-buyer, f.o.b. Arizona 
shipping point, a car of lettuce grading 86% U.S. No. 1 at time of 
shipment, and respondent rejected the shipment upon arrival alleging 
excessive decay, a destination inspection having disclosed the car of 
lettuce “fails to grade U.S. No. 1 account grade defects in excess of 
tolerance, but now contains approximately 80% U.S. No. 1 quality 4% 
decay,” it is held, in an action by complainant for the purchase price 
plus the deficit incurred upon resale of the lettuce, that (1) respondent 
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did not purchase a car of U.S. No. 1 lettuce but understood the lettuce 
was 86% U.S. No. 1 at time of shipment; (2) the destination inspection 
showed little change in the condition of the lettuce as indicated by 
shipping point inspection; (3) the average 4% decay found at destina- 
tion is only 2% in excess of tolerance for decay in U.S. No. 1 lettuce 
and cannot be considered as abnormal deterioration; (4) the evidence 
indicates complainant delivered a car of lettuce which complied with 
the terms of the contract; (5) respondent’s rejection thereof was with- 
out reasonable cause and in violation of the act; and (6) complainant 
should be awarded reparation in the amount of the purchase price plus 
the deficit incurred on resale. 


. Inspection—Limited Federal Versus Buyer Inspection—Federal Inspection 
Best Evidence of Condition of Commodity 


Where respondent-buyer of a shipment of lettuce, in defending an action 
for damages by the seller following respondent’s rejection of the lettuce, 
contends that the Federal inspection at destination was “too limited 
for average grade,” but the evidence shows inspections made by respond- 
ent’s witnesses were equally if not more limited, it is held, that the 
Federal inspection is the best evidence of the condition of the lettuce on 
arrival. 


Warranty in F.O.B, Sale—Suitable Shipping Condition— 
Normal Transportation—Abnormal Deterioration 


Under the regulations under the act, the shipper warrants in an f.o.b. sale 
that the commodity will be in suitable shipping condition at the time 
of shipment; that is, in a condition which, if the shipment is handled 
under normal transportaton service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in the 
contract. 


. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mid-West Fruit 
Co., Brownwood, Texas, respondent pro se. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by formal complaint filed on October 10, 1950. Com- 
plainant alleges, in effect, that respondent unlawfully rejected 
a carload of lettuce purchased from complainant and shipped in 
interstate commerce from Glendale, Arizona, to respondent at 
San Antonio, Texas, in March 1950, and that a resale of the 
lettuce resulted in a deficit below freight and handling charges. 
Complainant asks that it be awarded reparation in the amount 
of the contract price, plus the deficit, or $1,048.56. 

A copy of the formal complaint, together with a copy of the 
report of investigation prepared by the Regulatory Division, 
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Fruit and Vegetable Branch, was served upon respondent by 
registered mail on October 24, 1950. On the following day a copy 
of the report of investigation was likewise served upon complain- 
ant. Respondent’s answer was filed on November 10, 1950, where- 
in all liability is denied by respondent on the ground that several 
inspections showed the lettuce to be “in such condition as to not 
be acceptable by first class trade upon arrival” at San Antonio. 

Oral hearing in this case was waived by failure of the parties 
to request such hearing within the allotted time. The issues are, 
therefore, determined by the shortened method of procedure 
provided by the rules of practice (7 CFR 47.20). Complainant 
requests that the complaint, with attached exhibits, be considered 
as its opening statement of facts, and respondent rested its case 
upon the answer and exhibits attached thereto. Neither party 
filed a brief. 


















FINDINGS OF FACT 





1. Complainant, Isabell-Hartner Ranches, is a corporation 
whose post office address is Box No. 666, Glendale, Arizona. 





2. Respondent is a partnership composed of Hugh L. Stewart 
and William Truman Harlow, doing business as Mid-West Fruit 
Company, whose principal address is Brownwood, Texas, with a 
business house also located at San Antonio, Texas. At the time 
of the transaction involved in this proceeding, respondent was 
licensed under the act. 


3. On or about March 8, 1950, in the course of interstate com- 
merce, complainant sold to respondent a carload of lettuce, 
Isabell label, consisting of 318 crates, 86 percent U.S. No. 1 
quality, 5-dozen size, 39 percent hard, 44 percent firm, 3 percent 
fairly firm, at $2.50 per crate, f.o.b. Arizona shipping point, plus 
$50 for top ice. 


4. The contract was negotiated by G. F. Donald, a broker at 
San Antonio, Texas, who acted in the transaction as agent for 
both complainant and respondent. A standard memorandum of 
sale was issued by the broker on March 8, 1950, the date of the 
sale. 


5. Complainant shipped from Glendale, Arizona, on March 6, 
1950, 318 crates of ISA-BELL brand lettuce in car SFRD 35052. 
This car of lettuce was Federally inspected at shipping point and 
was of the kind, quality, grade, and size specified in the contract. 
The lettuce was diverted to respondent at San Antonio, Texas, 
on March 8, 1950, pursuant to the contract. 
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6. Car SFRD 35052 arrived at San Antonio, Texas, on Friday, 
March 10, 1950, at 10:50 a.m., and was placed on the team track 
for inspection at 1 p.m. Respondent was given official notification 
of arrival on Saturday, March 11. 


7. Respondent opened the car early on the morning of March 
11 and made an inspection of the lettuce. Respondent then notified 
the broker that the shipment was being rejected, in view of 
faulty heads, excessive slime, soft rot, broken ribs, and burst 
heads. Respondent ordered a Federal inspection which was made 

at 11 a.m. on Saturday, March 11, 1950. 


8. The results of the destination inspection were not made 
known to respondent until Monday, March 13, and showed the 
following with respect to quality, condition, and grade: 


“Quality: Stock is fairly well to well trimmed, wrapper leaves 
good green color, average 39% hard, 44% firm, 3% fairly firm 
and free from defects. From 12 to 18%, average 14% grade 
defects consisting of broken Midribs and burst including 2% 
soft. 


“Condition: In one half of samples; no decay; in remainder 
from 3 to 12%, average approximately 4% Bacterial Soft Rot 


in early stages affecting 1 to 3 wrapper and/or head leaves. 
Remainder of stock fresh, crisp. 


“Grade: Fails to grade U.S. No. 1 account grade defects in 
excess of tolerance, but now contains approximately 80% U.S. 
No. 1 quality 4% decay.” 


9. On Monday, March 13, 1950, the broker wired complainant 
as follows: “MIDWEST REFUSES FEDERAL REVERSING 
NOW HEADS 80 PERCENT US ONE 4-12 PCT SLIMY DE- 
CAY TIPBURN SAYS CANT USE THIS GRADE ANY 
PRICE.” 


10. The broker attempted to dispose of the lettuce in San An- 
tonio without success and complainant diverted the car to C. J. 
Koenig & Son at Houston, Texas, where it arrived on March 18. 
The lettuce was sold by Pizzitola Produce Company of Houston, 
94 crates being dumped. The resale, which was made for the best 
prices obtainable, resulted in a deficit of $203.56 below freight 
and handling charges. 

11. The formal complaint was filed on October 10, 1950, which 


was within 9 months from the time of accrual of the alleged 
cause of action herein. 
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CONCLUSIONS 


Complainant’s claim for damages in this case is based upon 
two theories of its right of recovery from respondent. First, 
complainant contends that respondent did not reject the shipment 
of lettuce within a reasonable time after arrival and, presum- 
ably, complainant believes that respondent should therefore be 
deemed to have accepted the lettuce. Secondly, complainant says, 
if it should be held that respondent did reject within a reasonable 
time, that this was a rejection without reasonable cause of an 
f.o.b. shipment in violation of the act. Respondent’s position is 
exactly to the contrary. Thus, we have the issues clearly defined. 
In view of the conclusions hereinafter noted with respect to the 
second point, a discussion of the first question is not necessary. 
It is sufficient to say that notice of rejection to the broker, within 
30 minutes after the car was opened, was probably notice to 
complainant. 


We proceed to an analysis of the second question. This was an 
f.o.b. sale and under this type of contract, the buyer assumes all 
risk of damage and delay in transit not caused by the shipper. 
Regulations, 7 CFR 46.24. Under the regulations, the shipper 
warrants in an f.o.b. sale that the commodity will be in suitable 
shipping condition at the time of shipment; that is, in a condition 
which, if the shipment is handled under normal] transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract. It is 
necessary in this case, therefore, to determine only if the lettuce 
was abnormally deteriorated upon arrival, assuming the trans- 
portation service and conditions were normal, in order to as- 
certain whether respondent’s rejection of the shipment was 
reasonable and justified. 

On March 6, 1950, the date of shipment, a Federal inspection 
shows the lettuce was firm, crisp, and fairly well trimmed, with 
12 to 17 percent, averaging 14 percent, defects, including broken 
midribs and 3 percent burst heads. There was no decay and the 
carload of lettuce graded 86 percent U.S. No. 1, as specified in 
the contract. Upon arrival, a Federal destination inspection 
restricted to produce between the doors and in two stacks on 
each side of the door showed no increase in the average of grade 
defects. In half the samples examined, there was no decay. In 
the remainder, from 3 to 12 percent, average approximately 4 
percent, Bacterial Soft Rot in early stages, affecting 1 to 3 
wrapper and/or head leaves. This inspection report shows the 
car of lettuce “Fails to grade U.S. No. 1 account grade defects 
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in excess of tolerance, but now contains approximately 80% U.S. 
No. 1 quality 4% decay.” 

While respondent relies to some extent on the Federal inspec- 
tion made at destination to justify its rejection of the lettuce, it 
appears to place greater reliance upon affidavits made by two of 
respondent’s employees, an employee of the railroad company, 
and an employee of the brokerage firm which negotiated the 
contract. All of these witnesses testified to the bad condition of 
the lettuce on arrival and indicated that it was “unsuitable for 
delivery to first class trade.” 


Respondent does not indicate nor do these witnesses say what 
would be considered suitable lettuce “for delivery to first class 
trade.” Perhaps only U.S. No. 1 lettuce would meet this require- 
ment. But respondent did not contract for a car of U.S. No. 1 
lettuce. Respondent purchased a car of lettuce which was repre- 
sented as and which in fact graded 86 percent U.S. No. 1 at 
the time of shipment, in other words, a car containing an average 
of 14 percent grade defects. The destination inspection actually 
shows very little change in the condition of the lettuce as in- 
dicated by the shipping point inspection. In one-half of the 
samples examined the inspector at destination found no decay 
whatsoever. The decay found in the remainder of the samples 
amounted to an average for the load of 4 percent. This is only 
2 percent in excess of the tolerance for decay in U.S. No. 1 
lettuce, and can hardly be considered as abnormal deterioration. 


As a further defense, respondent states in its answer that, 
“We contend Federal inspection (at destination) too limited for 
average grade.” Yet the inspections made by respondent’s em- 
-ployees, on which respondent seeks to justify its rejection of the 
lettuce, were apparently equally if not in fact more limited, since 
one employee witness stated that five crates were examined and 
respondent’s manager indicated that he looked at six crates. If 
respondent considered the Federal inspection to be materially 
in error, respondent could have asked for an appeal inspection. 
In any event, we conclude that the Federal inspection in this 
case is the best evidence of the condition of the lettuce upon 
arrival at destination. 

From the evidence before us, we conclude that complainant 
delivered a car of lettuce which complied with the terms of the 
contract; that the lettuce upon arrival was not abnormally 
deteriorated; and that respondent’s rejection of the shipment 
was, therefore, without reasonable cause and in violation of 
section 2 of the act. Complainant should be awarded reparation 
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in the amount of the contract price, which we accept as the value 
of the lettuce since no other evidence of its value has been sub- 
mitted, plus the deficit incurred by complainant upon a prompt 
and proper resale of the lettuce following respondent’s rejection 
thereof, or a total amount of $1,048.56. The facts should be 
published. 









ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,048.56, with interest there- 
on at the rate of 5 percent per annum from April 1, 1950, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


















(No. 2867) 





PRODUCE BUYING SERVICE, INC. v. SCOLARO FRUIT COMPANY. 
PACA Doc. No. 5495. Decided July 30, 1951. 






Failure to Pay Purchase Price—Default 






Where it is alleged that complainant sold fruit and vegetables to respondent 
but the latter failed to pay the agreed purchase prices, and where 
respondent did not file an answer, held, respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay the agreed purchase 
prices is a violation of the act, for which reparation should be awarded 
complainant. 

Produce Buying Service, Inc., of Chicago, Illinois, complainant pro se. Mr. 
E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 












PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received October 5, 1950. Formal repara- 
tion complaint was filed January 15, 1951, alleging that com- 
plainant sold fruits and vegetables to respondent during July, 
August, and September 1950, but that respondent has not paid 
the agreed purchase prices. An amendment to the complaint was 
filed April 18, 1951. The total purchase price sought to be re- 
covered on the complaint, as amended, is $655.13. 
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A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon com- 
plainant February 16, 1951. On February 20, 1951, copies of the 
report of investigation and the formal complaint were served 
upon respondent. On May 11, 1951, a copy of the amendment to 
the complaint was served upon respondent. 

At the time of service of the formal complaint, and at the time 
of service of the amendment thereto, respondent was notified in 
writing that an answer should be filed within 20 days and that, 
in accordance with section 47.8(c) of the rules of practice, 
. failure to file an answer would constitute a waiver of oral hearing 
and an admission of the facts alleged in the complaint. Respond- 
ent did not file an answer to either the formal complaint or to the 
amendment to the formal complaint. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Produce Buying Service, Inc., is a corporation 
and its address is 145 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, Charles J. Scolaro, trading as 
Scolaro Fruit Company, whose address is 219 West Madison 


Street, Pontiac, Illinois. At the time of the transactions com- 
plained of herein, respondent was licensed under the act. 


3. On or about the dates listed below, the following produce 
was sold by complainant to respondent for the amounts indicated. 
In each instance the produce was shipped in interstate commerce, 
and accepted by respondent: 


Date Item 
July 5, 1950 3 crates California Carrots 
July 10, “ 2 " Michigan moon Blueberries 
es 5 packages California Med. Yellow Onions 
5 " Michigan Celery 
3 crates California Carrots 
5 packages Arizona Melons 
10 es California Spanish Onions 
2 bushels Maryland Cucumbers 
2 packages Indiana Hard Shell Peppers ---_-------- 
5 ~ California Melons 
5 e Michigan Celery 
BOOS DARGA GOO oc nee en eweesaseun 36.00 
15 packages Tomatoes 
15 - Missouri Repack Tomatoes 
2 crates Michigan Blueberries 
25 sacks California Potatoes 








ory 
om- 


the 
ved 
; to 


on 


at 


acon 


ee a a ne a a a 



































PROD. BUY, SERV., INC. v. SCOLARO FRUIT CO. 1019 


Cite as 10 A.D. 1017 





Item Amount 

a00. 2. © 6 packages Oiled: Radiihe®: ..225a so een 10.50 
ao) ike 5 5 € California Pascal Celery: ........-.====- 20.50 
7 gs 10 bushels Indiana Transparent Apples ~------------ 34.50 
Aug. 3, " 10: erates California Lettuce —..............6..5.<.-< 55.00 
yo i a G <3 " In ea a ale cet 33.00 
— s 38 packages “ Pascal Golery 23 on ence 12.00 
ce 6 5 “ Amore: Mee so oon eaeedawe 28.75 


12 erates: California: Lettuce: .<.4<nccc cnc cncnccoes 


$655.13 





Total 


4. Respondent has not paid complainant the total purchase 
price of $655.13, or any part thereof. 


5. Informal complaint was received October 5, 1950, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint, and 
the amendment to the complaint, constitutes a waiver of oral 
hearing and an admission of the facts alleged in the complaint 
as provided in the rules of practice (7 CFR 47.8(c) ). 

During the months of July, August, and September 1950, com- 
plainant sold to respondent various perishable agricultural com- 
modities for purchase prices totaling $655.13. The commodities 
were shipped in interstate commerce and accepted by respondent, 
but respondent has not paid the purchase prices, or any part 
thereof. 

Respondent’s failure to pay the agreed purchase prices in con- 
nection with these transactions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$655.13, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay 
to complainant, as reparation, $655.13, with interest at the rate 
of 5 percent per annum from October 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 
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(No. 2868) 


SOUTHERN COMMISSION COMPANY v. HOKE SWANN. PACA Doc. 
No. 5441. Decided July 30, 1951. 


Failure to Return Amount Advanced 





Where the evidence shows that the parties entered into a joint account 
agreement providing for the purchase by respondent of certain vege- 
tables for delivery to complainant for resale, and that complainant 
advanced $400 to respondent for making the purchase, but respondent 
failed either to purchase the vegetables or to return the money ad- 
vanced, held, respondent’s failure either to purchase or to return the 

amount advanced is a violation of the act, for which reparation, with 

interest, should be awarded complainant. 


Failure to Return Amount Advanced as Constituting 
Violation of Act 






Where the parties entered into a joint account agreement, and complainant 
advanced $400 to respondent for the purchase of certain vegetables, but 
respondent failed either to purchase or to return the money advanced, 
held, respondent’s action constitutes a violation of the act, for which 
reparation, with interest, should be awarded complainant. 


Mr. Paul Holbrook, of Nashville, Tennessee, for complainant. Mr. J. M. 
Cowart, of Arlington, Georgia, for respondent. Mrs. Ilene M. Crigler, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
It is alleged in a formal complaint filed on November 7, 1949, 
that, pursuant to an oral agreement between the parties, com- 
plainant advanced $400 to respondent for the purchase of various 
vegetables, but that respondent failed either to purchase the 
produce or to return the amount advanced. Elsewhere in the 
docket complainant states the produce was to be handled by the 
parties on a joint account basis. Reparation for the amount 
advanced is sought by complainant. A copy of the formal com- 
plaint and a copy of the report of investigation prepared by the 
Regulatory Division were served by registered mail upon re- 
spondent on October 11, 1950. A copy of the report of investiga- 
tion was served by registered mail upon complainant on December 
10, 1949. In a formal answer filed November 8, 1950, respondent 
denies that he was subject to license under the act at the time 
of the transaction in question, and denies entering into the 
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contract alleged. Respondent admits having received a “loan” of 
$400 from complainant, but contends that complainant owes him 
$325 as a set-off in connection with other transactions. By way 
of reply, complainant filed exceptions to respondent’s answer and 
counterclaim. 

Since the amount involved is less than $500, the case is being 
handled in accordance with the shortened method of procedure 
provided by section 47.20 of the rules of practice (7 CFR 47.20). 
Complainant filed an opening statement of facts in the form of 
an affidavit executed by E. S. Hertzka. Respondent failed to file 
an answering statement of facts, to request that his answer be 
considered as his answering statement, or to take any further 
action of any kind in the case. 
















FINDINGS OF FACT 





1. Complainant is an individual, Emanuel S. Hertzka, doing 
business as the Southern Commission Company, whose post office 
address is 703 Third Avenue North, Nashville, Tennessee. 

2. Respondent is an individual, Hoke Swann, whose address is 
517 Society Avenue, Albany, Georgia. At the time of the trans- 
action involved herein, respondent was not licensed under the 
act but was subject to license. On July 11, 1949, a license was 
issued to respondent on payment of the annual fee and two 
years’ arrearage. 

3. On or about May 7, 1949, contemplating shipments to be 
made in the course of interstate commerce, the parties entered 
into an oral contract, on a joint account basis, for the purchase 
by respondent and sale by complainant, of certain beans, squash 
and potatoes, to be delivered by respondent from loading point 
in the State of Georgia to complainant at his place of business 
in Tennessee the following week. Pursuant to the agreement, 
complainant advanced $400 to respondent for the purpose of 
making the purchases agreed upon. 

4. Respondent failed and refused to purchase any vegetables 
pursuant to the joint account agreement of the parties. Respond- 
ent has failed and refused to return to complainant the $400 
advanced or any part thereof. 

5. The formal complaint was filed on November 7, 1949, which 
was within 9 months after the cause of action accrued. 


























CONCLUSIONS 






With respect to respondent’s contention that he was not sub- 
ject to license under the act at the time of the transaction, there 
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is evidence in the record to show that over a period of several 
years, including the time of this transaction, respondent was 
engaged in buying, selling and hauling produce in wholesale 
quantities between Atlanta, Georgia and Nashville, Tenness« 
Further, the report of investigation shows that respondent paid 
arrearage fees covering the period involved. Clearly, therefore, 
respondent was subject to license under the act at the time of 
the transaction involved herein. 

In connection with the merits of the controversy, complain- 
_ ant’s allegations as to the joint account agreement and advance 

to respondent are supported by the affidavit of E. S. Hertzka, 
and by evidence contained in the report of investigation. Re- 
spondent on the other hand has submitted not one iota of evidence 
in support of his allegations contrary thereto. Respondent ad- 
mitted in a letter addressed to the Department on July 6, 1949, 
a copy of which is contained in the report of investigation, that 
he had received $400 from complainant. The advance is referred 
to elsewhere by respondent as a “loan”. With reference to the 
claim for $325 by way of set-off, respondent has submitted no 
evidence in support of its allegations that this or any other 
amount is due from complainant. Complainant denies any amount 


is due respondent. We think the evidence supports complainant’s 
version of the transactions between the parties. 

It is concluded that respondent’s failure and refusal to return 
the $400 advanced by complainant is a violation of the act for 
which reparation, with interest, should be awarded complainant. 
The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
complainant, as reparation $400, plus interest thereon at the rate 
of 5 percent per annum from June 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 2869) 
PACA Doc. No. 5109. Decided July 30, 1951. 


Dismissal—Failure to Establish Contract of Purchase and Sale 


Where complainant alleged unlawful rejection of two carloads of grapes 
by respondent, but the evidence shows that the parties did not agree 





—s i. -_- 2 Be oO OR 

















PACA DOC. NO. 5109 1023 
Cite as 10 A.D. 1022 


upon the terms of a contract with respect to the grapes, it is held, that 
since there was no contract binding upon respondent his refusal to 
accept the grapes was not in violation of the act and no obligation may 
be imposed upon him for any alleged loss that may have accrued to 
complainant as the result of such refusal, and, therefore, the complaint 
should be dismissed. 

Complainant pro se. Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. Sec. 499a, 
et seq.). A formal complaint was filed on December 6, 1948, 
alleging that complainant sold respondent two carloads of Muscat 
Grapes which respondent rejected at destination without reason- 
able cause. It is alleged, further, that complainant resold the 
grapes for respondent’s account. Reparation is sought in the 
amount of the difference between the original sale price and the 
net amount received in the resale of the grapes. 

A copy of the formal complaint was served on respondent by 
registered mail on March 3, 1949, together with a copy of the 
report of investigation prepared by the Regulatory Division of 
the Fruit and Vegetable Branch. A copy of the report of investi- 
gation was also furnished to complainant. 

An answer was filed by respondent on March 21, 1949, in which 
he denies the contract as alleged by complainant. Respondent 
alleges that he agreed orally to purchase two carloads of 
“outstanding quality” Muscat Grapes; that complainant sent 
confirming telegrams with respect to the two shipments which 
revealed that the grapes were of 23% and 25% sugar content 
respectively ; and that immediately upon receipt of said telegrams, 
complainant notified respondent by telephone that the grapes 
would not be accepted because of the low sugar content. Respond- 
ent contends that there was no meeting of minds with respect 
to the sale of the grapes, and therefore denies liability in the 
matter. 

Oral hearing was held at Chicago, Illinois, on January 25, 1951. 
Complainant was not represented at the hearing and presented 
no evidence by deposition or otherwise. Respondent was repre- 
sented at the hearing and appeared as a witness in his own behalf. 
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PROPOSED FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose address is * * *, 
California. 


2. Respondent is an individual, * * * , doing business as * * *, 
whose address is * * *, Illinois. At the time of the transaction 
involved in this proceeding, respondent was licensed under the act. 


3. On or about September 24, 1948, complainant called respond- 
ent by long-distance telephone and offered to sell muscat grapes 
of “outstanding quality, heavy pack” for $80 per ton f.o.b. Cali- 
fornia, plus $25.00 precooling, in 36 pound lugs. Respondent 
" agreed to purchase two carloads of the grapes, if they were of 
“outstanding quality” as represented. 


4. On or about September 27, 1948, complainant sent respond- 
ent the following telegraphic confirmation of the sale of the first 
carload: 


SHIPPED YOU RD 26168 24TH 1910 LIDDED PRINTED 
LUGS 36# NET WEIGHT 32150 23% SUGAR USONE 
SPEEDY BRAND BASIS 80.00 PER TON FOB CALIFOR- 
NIA PLUS 25.00 PRECOOLING TERMS SHIPPING POINT 
ACCEPTANCE ROUTED SANTA FE BILLED OPEN 
DRAFTING THROUGH CENTRAL NATIONAL BANK 
* * * WE REALLY HAVE OUTSTANDING QUALITY AND 
PACK. 


On or about September 28, 1948, complainant sent respondent 
the following telegraphic confirmation with respect to the second 
carload involved in this proceeding: 


DIVERTED YOU RD 32717 SHIPPED 27TH 910 LIDDED 
MUSCATS GARDENA BRAND 29976 POUNDS NET 
WEIGHT USONE QUALITY 25% SUGAR BASIS 80.00 PER 
TON FOB CALIFORNIA PRECOOLING 25.00 SHIPPING 
POINT ACCEPTANCE DRAFTING THRU CENTRAL 
NATIONAL BANK CHICAGO. 


Immediately upon receipt of the above telegrams, respondent 
called complainant by long-distance telephone and gave notice 
of refusal to accept the grapes as described, on the ground that 
the sugar content was deficient. 

5. On or about October 7, 1948, complainant received notifica- 
tion from the railroad that cars RD 26128 and RD 32717 were 
on hand at Chicago, Illinois, having been rejected by the con- 
signee, * * *. Complainant notified respondent that the two 
carloads would be sold for respondent’s account. The grapes were 
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resold on or about October 6, 1948, for $52.50 per ton, the total 
amount of $1,680.80 being recovered by complainant in such 
resale. 


6. Formal complaint was filed within nine months after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


The evidence in this case fails to prove that a complete and 
binding contract was entered into between complainant and re- 
spondent with respect to the two carloads of grapes in question. 
On or about September 24, 1948, complainant offered respondent 
muscat grapes of “outstanding quality” to be packed in 36 pound 
lugs for $80 per ton. Respondent agreed to buy two carloads of 
the grapes if they were of “outstanding quality” as represented. 
That was the extent of the telephone conversation. No agreement 
was reached with respect to many of the essential features and 
terms of the contract, such as sugar content of the grapes, terms 
of sale, date of shipment and shipping and billing instructions. 
It cannot be said that these matters might be implied from the 
course of past dealings between complainant and respondent 
because there was no history of past dealings between the parties. 
The only other grapes that complainant had sold respondent was 
one carload which had been sold a day or two previously to the 
two carloads in question, and the terms of sale and other features 
of that contract as revealed in the telegraphic confirmation 
issued thereon vary widely from the purported terms of sale 
with respect to the latter two carloads. 

The provisions of the contract which were left unmentioned 
in the oral conversations were spelled out in full in the telegrams 
of September 27 and 28, 1948, sent by complainant to respondent. 
Immediately upon receiving these telegrams, respondent called 
complainant by long-distance telephone and refused to accept 
the grapes as offered in the telegrams. His reasons for refusing 
to accept were not arbitrary or unreasonable. He had agreed to 
buy the grapes if they were of “outstanding quality.” The tele- 
grams revealed that the grapes tested only 23% and 25% sugar 
content, which in respondent’s opinion is subnormal and not 
characteristic of grapes of “outstanding quality.” 

It is apparent that the oral conversations between the parties 
were merely preliminary negotiations in which many of the 
essential terms of the alleged contract were neither discussed 
nor agreed upon. The first complete offer was that contained in 
complainant’s telegrams of September 27 and 28, 1948. This offer 
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was immediately rejected by respondent. It is concluded, there- 
fore, that there was no meeting of minds with respect to the 
sale of the two carloads of grapes, and no binding contract 
either oral or written was concluded between the parties. Since 
respondent was under no contractual obligation with respect to 
the grapes, it follows that his refusal to accept the grapes was 
not a violation of the act and no obligation may be imposed upon 
him for any alleged loss that may have accrued to complainant 
as the result of such refusal. Accordingly, the complaint should 
be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties. 








